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CURRENT TOPICS. 





The decision of the Michigan court in the 
case of Necker v. Harvey (Jan. 5, 1883), is 
an important authority on the extent of the 
liability of the manufacturer of machinery,to 
a third person who is injured in consequence 
of a defect in it. The injury complained of 
in that case, was caused by the fall of an el- 
evator on which plaintiff was standing. It 
was manufactured by the defendant for the 
Detroit Soap Company, under a contract that 
it should lift 2,000 pounds easily by steam or 
hand power. It was put up in the factory of 
the soap company, and the fall occurred three 
days after, through the breaking of the main 
shaft. Plaintiff was a workman in the em- 
ploy of the soap company, and was engaged 
in loading the elevator with a load of less than 
2,000 pounds in weight when it fell. Says 
Cooter, J, in delivering the opinion of the 
court: ‘*The statement of facts so far makes 
out no cause of action in favor of this plaint- 
iff. It discloses a duty on the part of the de- 
fendant to construct an elevator which should 
lift 2,000 pounds; but the duty was to the 
sdap company and not to anybody else. 
Nothing is better settled than that an action 
will not lie in favor of any third party upon a 
breach of this duty. Winterbottom v. Wright, 
10 Mees. & W. 109; Longmeid v. Holliday, 
6 Exch. 761; Heanen v. Pender, L. R. 9 Q. 
B. Div. 302; Losee v. Clute, 51 N. Y. 474. 
The contract creates the duty, and the con- 
tract was only with the party for whom the 
elevator was constructed. The plaintiff him- 
self concedes this principle. But there are 
further facts in this case on which the plaint- 
iff relies. It appears that after the elevator 
had been used two or three days, it was found 
that it did not work properly, and the defend- 
ant was notified of the fact, and requested to 
send a man to ascertain what was the difficul- 
ty. In response to that request, defendant 
sent one Levy to the factory, and Levy pro- 
ceeded to make an investigation. To one of 
the proprietors, after taking the car to the 
upper floor of the building, he said, ‘Let us 
load it up.’ The proprietor thereupon directed 
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the plaintiff with other workmen to assist in 
loading, and it was while doing so that the 
car fell with the plaintiff upon it. Upon evi- 
dence of this state of facts, the plaintiff ar- 
gued to the jury that the defendant, when the 
accident occurred, was in possession of the 
elevator himself, by his servant Levy; and 


| that if it was so improperly constructed as to 


be insufficient for the load which Levy caused 
to be placed upon it, defendant was guilty of 
negligence in inviting the plaintiff’s assist- 
ance. The jury were convinced by this argu- 
ment, and gave verdict for the plaintiff. 

If there was any evidence which justified 
submitting to the jury as a question of fact 
whether defendaat, by his servant, at the time 
of the accident, was in possession and con- 
trol of the elevator, then the conclusion of 
the jury upon that question must be final. 
When a manufacturer is in possession of 
and is testing his own machinery, he owes to 
every one who may be in danger from it the 
duty of proper care; and if he exposes any 
one to danger from his carelessness, whether 
the carelessness be in handling or in construc- 
tion, he must answer for the consequences. 


‘che duty of care under such circumstances is . 


not a contract duty, but a duty imposed by 
the common law; and the contract is only 
important as jt evidences the degree of care 
which the defendant was bound to observe. 
Witt v. Hague, 2 Dowl. & R. 33. 

We think there was such evidence in this 
case, and that the conclusion of the jury upon 
it was not unwarranted. The proprietors had 
called upon the defendant to inspect his ma- 
chine and discover, if possible, what was 
amiss, and defendant, for the time being, in 
the person of his servant, might be said to be 
in possession. Levy assumed control and di- 
rected the loading; and though he did not in 
person give orders to the plaintiff, he did so 
indirectly, for the proprietors at the time 
were acting under his suggestions, and not 
otherwise. If the accident had occurred on 
the day the elevator was set up, and before it 
had been turned over to the purchasers for 
use, there could have been no doubt of de- 
fendant’s liability; but if he came back af- 
terwards beeause of discovered defects, and 
took charge for the purpose of removing 
them, the grounds of liability would be the 
same, and they had grounds for their belief.’ 
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EVIDENCE — PECULIARITIES OF 
HANDWRITING. 





I. 

In order to qualify a person to testify as an 
expert, two things, it has been said,! are nec- 
essary. First, that the subject concerning 
which he is called to give an opinion, is one 
requiring peculiar and exceptional knowledge. 
Second, that the witness himself is possessed 
of more than ordinary skill or learning in the 
subject to be examined. In the proof of 
handwriting, the detection of forgeries and 
like cases, the testimony of experts is fre- 
quently required, and many interesting rul- 
ings have been made by the courts in passing 
upon the questions which are held to require 
expert testimony, and the qualifications of 
witness to express opinions. 

Even before the passage of the English 
statute, permitting proof of handwriting by 
comparison, it had been held that where the 
question at issue is whether a certain paper is 
in the handwriting of a party, letters not 
otherwise in issue, in which a peculiarity of 
spelling found in the disputed document is 
also found, are admissible in evidence. Thus 
in Brookes v. Tichborne,? which was an ac- 
tion for libel, in accusing plaintiff of a libel, 
the defendant, to show that the,letter which 
contained the libel was written by the plaint- 
iff, relied upon the fact that upon several oc- 
casions the plaintiff had been in the habit of 
misspelling the defendant’s name, by improp- 
erly adding a second ‘‘t,”’ and so spelling it 
Titchborne instead of Tichborne, and for this 
purpose he offered in evidence several letters 
which were proved to have been written by 
the plaintiff, but which were not in evidence 
in the cauge, to show this peculiarity. Patte- 
son, J., refused to allow their introduction, 

’ but in the Court of Exchequer a new trial 
was ordered on this point. ‘It was hardly 
disputed,’’ said Parke, B, ‘‘that if a habit of 
the plaintiff so to spell the word was proved, 
t was some evidence against the plaintiff to 
show that he wrote the libel. Indeed, we 
think that proposition can not be disputed, 
the value of such evidence depending on the 
de gree of peculiarity in the mode of spelling, 
and the number of occasions in which the 


1 Ellingwood v. Bragg, 52 N. H. 488 (1872). 
25 Ex. 929 (1850). 





plaintiff had used it. But it was objected 
that the mode of proof of that habit was im- 
proper, and that the habit should be proved 
as the character of handwriting is, not by pro- 
ducing one or more specimens and comparing 
them, but by some witness who is acquainted 
with it from having seen the party write or 


corresponded with him. But we think that 


this is not like the case of the general style 
and character of handwriting. The object is 
not to show similarity of the form of the let- 
ters and mode of writing of a particular word 
or words, but to prove a peculiar mode of 
spelling a word which might be evidenced by 


‘ the plaintiff having orally spelt it in « differ- 


ent way, or written it in that way once or 
oftener in any sort of characters, the more 
frequently the greater the value of the evi- 
dence. For that purpose, one or more speci- 
mens written by him with that peculiar 
orthography would be admissible.’’ In The 
King v. Cator,* Baron Hotham had permitted 
an inspector of franks at the post-office to 
testify that from his familiarity with hand- 
writing, a certain document was written in a 
feigned and not a natural hand. Similar evi- 
dence was admitted by Lord Kenyon in Re- 
vett v. Braham ;* and even in the great case 
of Mudd v. Suckemore,® an expert, with no 
other knowledge of the disputed writing than 
that obtained at the trial, was allowed to give 


his opinion as to whether it was a genuine or — 


imitated signature. 

In the American courts also, expert evi- 
dence has been admitted to show peculiarities 
in a party’s penmanship,® that writing is in a 
simulated hand,’ or has been altered,® or eras- 
ed ;* that two papers were written with the same 


34 Esp. N. P. 117. 

44T. R. 497. 

52 P. & D. 18 (1837). 

6 United States v. Chamberlain, 12 Blatchf. 390 
(1874). 

7 Burkholder v. Plank, 69 Pa. St. 225 (1871); Withee 
v. Rowe, 45 Me. 571 (1858); Commonwealth v. Web- 
ster, 5 Cush. 301 (1850). 

8 Ballentine v. White, 77 Pa. St. 20 (1874); Edelin 
v. Saunders, 8 Md. 118 (1855). 

9 It was insisted in the argument that the question 
whether there had been erasures, was one to be de- 
termined by the jury on an inspection of the papers 
without the aid of other testimony. It can hardly be 
supposed that the jurors were as competent to form 
a correct opinion on this subject as a witness pecu- 
liarly qualified by years of practical experience. Era- 
sures might easily be discovered and pointed out by 
such a witness, which would otherwise escape the 
observation of men unaccustomed to detecting them. 

T he court was right in allowing the minds of the jury 
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pen and ink and at the same time ;!° that two 
papers were not written with the same ink ;4 
that the body of a note and the signature were 
written with the same ink; that one was writ- 
ten before the other; that writing had been 
made on an erasure ;!* whether a word in an 
instrument has been altered ;!% whether the 
whole of a document was written at the same 
time ;!4 whether words have been added to a 
paper after its execution ;!° that pen writing 
has been made over pencil lines on paper.?® 


to be enlightened by the opinion of a witness possess- 
ing this superior knowledge. Treat, in Pate v. Peo- 
ple, 8 Ill. 644 (1846). 

1@ Fulton v. Hood, 34 Pa. St. 365 (1859); Reese v. 
Reese, 90 Pa. St. 91 (1879). 

1l Vinton v. Peck, 14 Mich. 287 (1866). 

“ 12 Dubois v. Baker, 30 N. Y. 855 (1864); Affirming 
8. C., 40 Barb. 556 (1863). 

13 Vinton v. Peck, 14 Mich. 287 (1866). The ques- 
tion was, whether ‘‘eight’’ on a promissory note had 
been altered to ‘‘eighty.’’ A conveyancer of twenty 
years’ experience gave his opinion that it had not. 
‘‘This testimony,’’ said Campbell, J., was proper. 
The witne<s was engaged in a business which would 
be quite apt to familiarize him with all the ordinary 
appearances of writings, and the addition of a letter, 
after a document has been finished, is so generally 
adapted to give it a peculiar and recognizable appear- 
ance, that no great amount of experience would be 
necessary to detect it in ordinary cases. The value of 
a witness’ belief must depend upon circumstances; 
but it is proper to go tothe jury like other questions 
upon the genuineness of writings. It is very true that 
the jury may examine the paper for themselves, and 
that opinions are not usually admissible where the ju- 
ry can form their own conclusions unaided. But we 
do not think it would be safe in this country to adopt 
a rule which assumes such a degree of knowledge 
and skill among jurors. Even reasonably expert 
writer may obtain valuable aid from opinions on such 
questions; and as neither law nor custom requires our 
juries to meet any standard of education, we think 
that to exclude such aid would lead to absurd results. 
The most enlfghtened courts here availed themselves 
of such assistance, and we deem it wise to use it in all 
cases whese it is at hand.’’ 

14 Quinsigamond Bank v. Hobbs, 11 Gray, 250 
(1858); Cooper v. Bockett, 4 Moore, P. C. C. 483 
(1844). 

145 Moyde v. Herndon, 30 Mass. 119 (1855). But it 
has been held in Massachusetts, that whether certain 
words have been interpolated in a written agreement 
after the signature, is not a question for the opinion 
of anexpert. *‘It was alleged that the words ‘Bos- 
ton, mortgage, $300,’ were interpolated after the sig- 
nature, and the only facts spoken of as bearing on the 
question are, their not being written in the usual 
place above the signature, but by the side of it, and 
the crowded and huddled appearance of the words. 
A juror of ordinary intelligence was as competent to 
judge of these facts and to draw proper inferences 
from them, as the witness could be. Skill in the de- 
tection of counterfeits could give no aid in determin- 
ing whether the words or the signature were written 
first.’? Cbapman, J.,1n Jewett y. Draper, 6 Allen, 
434 (1863). 

16 Reg. v. Williams, 8 C. & P. 434 (1838). 





So, where the figures expressing the date of 
an instrument are obscure and difficult to be 
deciphered, evidence of experts is admissible 
to show what the true date is. 17 

In Kentucky, where comparison by juxta- 
position is not admitted, evidence of this 
character is, nevertheless admissible. In 
Hawkins v. Grimes,!® the validity of a will 
was contested by the heirs of the maker, C. 
S. Hawkins. It was admitted by the con- 
testants that the will proper was written by 
Hawkins, but it was denied that certain alter- 
ations and interpolations which it contained 
had been made by him. Three experts, who 
had no previous knowledge of the testator’s 
handwriting, were introduced by the plaintiffs, 
and they were allowed to point out differenc- 
es in the construction of the letters in the 
will proper from those in the interpolations. 
On appeal the ruling was affirmed. 

How fara man can improve his handwriting 
in a short time has been held not a question 
for experts,!9 and the opinion of a witness 
that a party could not write a perfect hand, 
if he tried to, is not admissible; 2° nor is an 
expert competent to give an opinion as to 
whether a person unaccustomed to write 
might copy a signature with the aid of a gen- 


17 Stone v. Hubbard, 7 Cush. 595 (1851). 

18 13 B. Mon., 260 (1852). 

19 McKeone vy. Barnes, 108 Mass. 345 (1871). 

20 B was indicted for forging an order. A witness, 
who was acquainted with his writing, gave his opinion 
that the order was not in B’s hand, adding that B 
wrote a plain, round hand, remarkably uniform, and 
that, from his knowledge of B and his handwriting, 
he did not believe that he could have written the or- 
der if he had tried todo so. The rejection of this lat- 
ter statement was held, on appeal, to be correct. 
**He had no peculiar knowledge of handwriting,’’ 
said the court, ‘‘or of the capacity of men to write. 
He seems to have had a very good opportunity of be- 
coming acquainted with the prisoner’s handwriting, 
and to have been very well acquainted withit. But 
certainly his epinion that the prisoner could not have 
written the order or the signatureif he had tried to 
do so, would be very unsafe and unproper evidence to 
go beforeajnry. * * * * Howthe witness could 
form an opinion that the prisoner could not have writ- 
ten the order or signatureif he had tried to do so, we 
can not perceive. Why should he not have done so 
as well as any other man, skilled, as he was, with the 
use of the pen. Almost every good writer writes a 
uniform hand ordinarily. But that does not show that 
he can not write a feigned handif he attempted to 
commit a forgery. From the facts stated by the wit- 
ness, others would, no doubt, form a different opin- 
ion from the one expressed by him as to the capacity 
of the prisoner. But the law, in its wisdom, excludes 
allsuvh opinions from the jury as calculated not to 
enlighten, but to mislead them.’’ Moncure, P.J., in 
Burress’ Case, 27 Gratt 934 (1876). 
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uine one before him.*4 But it has been ruled 
that where a witness thinks that.a signature is 
not genuine because the party writes a heay- 
ier hand, evidence is admissible to show.a 
change in the party’s handwriting since he 
first became acquainted with it.2? But a 
witness who is asked whether a signature 
had been erased may answer that he Can see 
marks of erasure, but that he had seen the 
paper ina better light when they were dis- 
tinctly visible. 7% Where the plaintiff 
is called to prove that a certain  sig- 
nature is in the handwriting of the defendant, 
and the latter has denied that it was made by 
him, evidence is not admissible on the part of 
the plaintiff that it is notin a simulated hand. 
The opinion of an expert on this point can 
not establish that it was the defendant’s.?* 
Where the question in issue was the genuine- 
ness of a disputed signature, and a witness, 
acquainted with the handwriting of the party 
sought to be charged, testified that he be- 
lieved it to be his, it was held not error to 
allow the latter to give evidence that signa- 
tures might be so perfectly imitated by an 
adroit. penman as to render detection very 
difficult. Where one was indicted by the 
name of Saeyvs, and pleaded in abatement 
that his name was Sayres, it was held that 
the opinion of a witness, who was acquainted 
with the handwriting of the pleader, that the 
letter v, as written in the prisoner’s name 
in the indictment, was intended by him for 
an r, was inadmissible.*° And ina suit on a 


21 Thayer v. Chisley, 55 Me. 393 (1868). 

22 Armstrong v. Thurston, 11 Md. 148 (1857). 

23 Yates v. Waugh, 1 Jones (L.), 483 (1854). 

24 Kowing v. Manly, 49 N. Y. 203 (1872)). 

25**We do not regard it as clear,” said the court, 
**that such testimony did not bear upon the issue, 
and was not pruper for the corsideration of the jury 
in determining the weight of evidence depending up- 


‘on resemblance, whether deduced from a standard of 


comparison in the mind of a witness or from genuine 
signatures before him. Such resemblances may gen- 
efally be satisfactory. But if signatures proved to be 
spurious may have a resemblance equally striking, it 
may not be sufficient to overbalance facts and cireum- 
stances calculated to throw suspicion upon the integ- 
rity of the instrument in controversy. That a re- 
semblence is so far from being conclusive evidence 
upon this point, that it may be altogether delusive, 
was proved by the testimony of two witnesses taken 
together.’’ Weston, C.J., in Page vy. Homans, 14 
Me. 480. 

26 **The bill of exceptions informs us that the letter 
over which the controversy arose was plainly a v. The 
opinion of the witness was that the pleader intended 
the letterr. On what this opinion was based we are 
not informed. He furnishes no fact from which he 





note in which the defense is that the note was 
forged, the defendant can not show that the 
alleged forger was a fine penman, and had 
such skill in the imitating the handwriting of 
others, as to deceive even the person whose 
name was forged.2’7 In another case on @ 
trial for murder, an expert had testified that 
certain erasures on the envelope of a letter 
were not made with a pen or done with a 
brush. He was shown a piece of stick which 
had been found in the prisoner’s room, and 
was asked whether the erasure was made with 
it. His opinion was held inadmissible.2* In 
a leading case in New Hampshire, a witness 
was called as an expert to give an opinion up- 
on the question whether a long account kept 
in books was written at different times, as it 
purported to be, or whether it was-all written 
with the same penand atthe sametime. The 


-court, while deciding the case on another 


ground, expressed doubts as to whether this 
was a subject for the opinion of an expert. 
“It is not,’’ said Foster, J., ‘‘like a question 
concerning the genuineness of a signature, or 
other writing, about which persons like cash- 
iers of banks,for example, skilled by a course 
of study, training and practice, may undoubt- 
edly be called to assist the investigations of 
unskilled jurors. Itis more, perhaps,like the 
case of a comparison of writing, what was for- 
merly held in England to be inadmissible for 
reasons not applicable to New England and 
its officers ahd institutions, viz.: Because the 
jury were supposed to be too illiterate to 
judge of this sort of evidence. The question 
here is not whether the writings were genuine 
or forged, but whether the items of account 
were written at different times, or whether 
they were all written at the same time with 
the same pen and ink. Itis admitted, as we 
understand it, that the items were all writ- 
ten by the same person—by which admis- 
sion the principal and most difficult investi- 
gation is withdrawn from the case; and the 
other question would seem to rest more upon 


draws his conclusion; but, on the contrary, states 
that the writer usually formed the letter r as others 
do. Under these facts the opinion was a mere con- 
jecture, and not the judgment of anexpert.’’ Sayres 
v. State, 30 Ala. 18 (1857.) 

27 Dow v. Spenny, 29 Mo. 386 (186). 

28 **We think the witness opinion quite inadmissi- 
ble. The fact that such an instrument was found has 
already been proved; but opinion as to its possibie 
use would be liable to great objection.’’ Shaw, C.J 
in Commonwealth v. Webster, 5 Cush. 203 (1850), 
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con clusions to be drawn from tke general ap- 
pearance of the color of the ink, and the 
coarse or fine character of the letters, and 
their uniformity or diversity in this respect, 
than from any other sources of knowledge. 
Such comparison and examination, it seems 
to us, might not imprudently be intrusted to 
such men as usually compose our panel of 
jurors.’”’ 2 So where in an action on a poli- 
cy of fire insurance the plaintiff, to show 
the value of the stock burned, introduced ac- 
counts of stock which purported to be taken 
in consecutive years, it was held that the de- 
fense could not show, by the opinion of ex- 
perts in handwriting, that the accounts had 
all been made at the same time. ‘‘It was not 
doubted,’’ said Savage, C. J., ‘‘but they were 
in the handwriting of the plaintiff, but sim- 
ply whether they were written at the times 
when they bore date. ‘The books were before 
the court and jury ; the opinions of witnesses 
were worth no more than the individual opin- 
ions of the jurors themselves, and would be 
very loose testimony upon whick to convict a 
man of fraud and false swearing.’’ ° 
Joun D. Lawson. 
St. Louis, Mo. 


29 Ellingwood v. Bragg, 52 N. H. 490 (1872). 
30 Phenix Fire Ins. Co. v. Phillip, 18 Wend. 81 
(1884). 





CONTRACTS IMPOSSIBLE OF PER- 
FORMANCE. 





The case of Lynch v. Midland Railway 
Co.,1 reported in our present issue, and al- 
ready commented on,” is an interesting au- 
thority on the subject of contracts impossible 
of performance, on wiich we have found an- 
other Irish decision not hitherto adverted to, 
besides some recent Canadian and American 
cases further illustrative of the doctrine in 
question. An appeal was taken, and after 
elaborate arguments judgment was reserved, 
and has not even yet been delivered ; so that, 
of course? we shall abstain from direct com- 
ment on the case. But, for our present pur- 
pose, it should be mentioned that on the 
hearing, stress was laid upon two cases not 
much dwelt upon (and so far as we know, not 
cited) in the court below—namely, the lead- 


116Ir. L. T. Rep. 115. 
216 Ir. L. T. 275, 289, 817. 





ing case of Paradine v. Jane,* and Hall v. 
Wright,* to which in particular the learned 
Master of the Rolls referred. 

Now, we find the former case acted on in 
the beginning of the present year, by the Su- 
preme Court of Missouri, in Harrison v. Mis- 
souri Pacific Ry. Co.,° holding that, to an 
action for breach of contract for shipment of 
cattle, at a certain time, it is no defense that 
the cars were prevented from arriving at the 
required time by an unavuidable accident and 
delay ; inasmuch as, where a party by con- 
tract agrees to do a prescribed thing in a pre- 
scribed time, he is liable for non-performance 
of the contract, although his non-fulfilment 
of the contract was occasioned by inevitable 
and unavoidable accident. The distinction 
is that, when the law creates a duty or charge, 
and the party is disabled to perform it, with- 
out any default in him, and hath no remedy 
over, then the law will excuse him; but, when 
the party by his own contract creates a duty 
or charge upon himself, he is bound to make 
it good if he may, notwithstanding any acci- 
dent by inevitable necess‘ty, because he might 
have provided against it by his contract.’ 
But, it should be remembered that, where tue 
continued existence of a specific thing is es- 
sential to the performance of the contract, its 
destruction, from no default of either party, 
operates as a discharge.* And 60, in the 


3 Aleyn, 26. 

4E. B. & E. 746; 29 L. J. Q. B. 43. 

574 Mo. 364. 

€ Citing Paradine v. Jane, whi supra; Atkinson v. 
Richie, 10 East, 530 (referred to by May, C.J., in 
Lynch’s case); Spence v. Chadwick, 71 Jur. 872; 
Place v. Express Co., 27 Hilton, 33; Deming v. Bail- 
way Co., 48 N. H. 455, Hadley v. Clark, 8 T. R. 250; 
Parmlee v. Wilkes, 22 Barb. 539; Harmony v. Bing- 
ham, 2 Kern. 99; Hutchinson on Carriers, sec. 317; 
Angell on Carriers, sec. 249. 

7 Paradine v. Jane, ubi supra; Hadley v. Clarke, 8 
T R. 259; Barret v. Dutton, 4 Camp. 333; Shubrick v. 
Salmond, 3 Burr. 1637; Parker v. Hodgson, 3 M. & S. 
265; Storer v. Gordon, [b. 308; Blight v. Page, 3 B. 
& P. 295,n; Marquis of Bute v. Thompson, 13M. & 
W. 487; Comyn’s Dig. tit. Condition, L. 14; Tomkius 
v. Dudley, 25 N. Y. 272; Oakley v. Morton, 1 Kern. 
25; Bunn v. Prather, 21 Ill. 217; Bacon vy. Cobb, 45 
Ib. 47; Steele v. Buck, 61 Ib. 3483; Walker v. Tucker, 
70 Ib. 527; School District v. Dauchy, 25 Conn. 530; 
School Trustees v. Bennett,@ Dutch. 513; Adams v. 
Nichols, 19 Pick. 275; Davis v. Smith, 15 Mo. 467. 

8 Taylor v. Caldwell, 3 B. & S. 826; Williams v. 
Lloyd, W. Jones, 179; Palmer, 543; Jones v. How, 8 
Cc. B. 1; Walker v. Tucker, 70 [1l. 527; Lord v. Wheel- 
er, 1 Gray, 282; Dexter v. Nerton, 47 N. Y. 62; C7. 
Ear! of Meath v. Cuthbert, 10 Ir. L. T. Rep. 145; but 
see School District v. Dauchy, and Bunn vy. Prather, 
ubi supra; and see Knight v. Bean, 22 Me. 526. 
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Canadian case of Ellis v. Midland Ry. Co.,® 
decided in September last, where it appeared 
that the plaintiff was employed by the defend- 
ants as master of a steamer, for the season of 
1877, but the vessel was burned before the 
season was over, it was held that, by the de- 
struction of the vessel, the contract was at an 
end, and that the plaintiff could not recover 
the balance of the salary agreed upon for the 
season.2° And again, he who prevents a 
thing being done shall not avail himself of the 
non-performance he has occasioned." It has 
been decided that injunctions obtained at the 
suit of third persons, have not the effect of 
suspending or extending the period of stat- 
utes of limitations ;!2 and a well-known Amer- 
ican writer (J. L. High) has recently observed 
that no reason is perceived why the same rule 
should not apply in cases where performance 
of a contract is prevented by an injunction 
obtained by strangers to the contract.1> In 
Courtenay v. Waterford, etc. Ry. Co.,* (a 
ease not cited, by the way, in Mr. Emden’s 
recent work on Building Contracts), it ap- 
peared that the plaintiff, having contracted 
with the defendants for the erection of a 
bridge, to be completed by a prescribed day, 
subsequently entered into an agreement 
with them for certain additional work, con- 
sisting of alterations in the structure of the 
bridge, and of such a nature that, until they 
were finished, the bridge itself could not be 
eompleted. It was held that, the original 
eontract having become, by the further agree- 
ment and the nature of the work to which it 
related, a contract to complete within a rea- 
sonable time, there was evidence that it was 


32C.L. T 511. 

10 Cf. Appleby v. Myers, L. R. 2 C. P. 651; 36 L. J. 
P. C. 881; Anglo-Egyptian Nav. Co. v. Rennie, L. R. 
20 C. P. 271, 571; 44 L. J. C, P.180; Seully v. Kirk- 
patrick, 70 Penn. 824; and as to Hills v. Sughrue, 15 
M. & W. 3538, see Pollock on Contr. (2d ed.), 356, n; 
Anson on Contr. (2d ed.), 318, n. 

ll Fleming v. Gilbert, 3 Johns. 528; Hotham v. E. 
India Co., I. T. R. 689; Risinger v. Cheney, 2 Gilm. 
90; Potter y. Dennison, 5 Ib. 590; Rawson v. Clark, 70 
fll. 656; Mt. Vernon v. Patton, 94 Ib. 65; Borden v. 
Borden, 5 Mass. 67; Marshall y. Craig, 1 Bibb, 883; 
Majors v. Hickman, 2 [6. 217; Shaw v. Hurd, 3 1b. 372; 
Jones vy. Walker, 13 B. Mon. 165; Mayor vy. Butler, 1 
Barb. 837; Wheatley v. Covington, 11 Bush. 18; Smith 
vy. Cedar Rapids, 43 Iowa, 239; Stewart v. Keteltas, 86 
N. Y. 888; Roll’s Abr. 455. 
* 12 Wilkinson y. Fire Ins. Co.,72 N. Y. 499; Barker 
v. Millard, 16 Wend. 572. 

13 15 Cent. L. J. 342. 

M13 Ir. L. T. Dig. 20. 





impossible by the exercise of all due and rea- 
sonable despatch to complete the bridge 
within the time originally stipulated; and 
that, therefore, the plaintiff was entitled to 
recover his demand, notwithstanding the de- 
lay.15 In Rolles’ Abridgment,!® by the way, 
a curious rule is laid down that, ‘‘if a man 
coverant to build a house before such a day, 
and afterwards the plague is there before the 
day, and continues there till after the day, 
this shall excuse him from the breach of the 
covenant for not doing thereof before the day, 
for the law will not compel him to venture his 
life for it, but he may do it after.’’ But in 
Hall v. Wright!” (to which we shall subse- 
quently refer), Campbell C. J., citing this 
rule, said that, time not being of the essence 
of the contract, the existence of the plague 
might be pleaded in suspension and in excuse 
of performance of it on that day; but, the 
contract was not dissolved, and if the house 
had not been built in a reasonable time after- 
wards, the covenantor would have been liable 
in damages. In Dewey v. School District,1® 
it was held that, where schools were suspend- 
ed for a period on account of the prevalence 
of small-pox, the teacher remaining ready to 
perform his contract, he was not by reason 
of such suspension precluded from his right 
to compensation during such period—per- 
formance not having been rendered impossi- 
ble, but merely difficult or undesirable, and 
there having been no destruction of the sub- 
ject matter of the contract. 

The general rule, it should be observed, is 
that where the contract is of a personal na- 
ture, as for personal services, or where the 
act to be done is one which the promisor alone 
is capable of performing, his sickness or 
death, if unforeseen, is regarded asso far the 
act of God as to excuse either delay or non- 
performance.!* But the doctrine that, where 


See Cf. Jones v. St. John’s College, Oxford, L. R. 
6 Q..B. 115; 40 L. J. Q. B. 80; Thorn v. Mayor of 
London, L. R. 1 App. Ca. 120; 45 L. J. Ex. 487; and 
as to contracts to buildin contraventign of statutes, 
see Stevens v. Gourley, 7 C. B. N.S. 90; 291. J.C. P. 
1;1 L. T. N.S. 33; 1 F. & F. 498; Cubitt v. Smith, 11 
L. T. N.S. 298. 

161 Roll. Abr. P. 450, pl. 10. 

17 Ubi supra. 

18 19 Amer. L. Reg. 548. 

19 Wolfe v. Howes, 20 N. Y. 197; Ryan y. Dayton, 
25 Conn. 188; Green v. Gilbert, 21 Wis. 395; Jennings 
v. Lyons, 39 Wis. 533; Fuller y. Brown, 11 Met. 440; 
Knight v. Bean, 22 Me. 581; Lakeman yv. Pollard, 43 
Ib. 463; Fenton y. Clark, 11 Vt, 557; Hubbardy. Bel 
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an employee is prevented, by inevitable acci- 
dent, without his fault, from full perform- 
ance of his agreement, he may recover quan- 
tum meruit for his actual service, is a depart- 
ure from the old rule established in Cutter v. 
Powell,” and followed ‘n Appleby v. Dods ; #4 
and it seems to be an exception to the general 
rule, that inevitable accident does not excuse 
the performance of a contract which a party 
takes upon himself, growing out of the idea 
of personal service which can not be rendered 
by anyone else.?* In such case the employee 
is not liable in damages to the employer.?* 
The rule has also been extended to cases of 
contract to deliver specific chattels, which are 
subsequently destroyed by accident.?! 

Now, in Hall v. Wright,” the question at 
issue resolved itself into whether it is a term 
of an ordinary agreement to marry, that, if a 
man from bodily disease can not marry with- 
out danger to his life, and is unfit for mar- 
riage from such cause at the time appointed, 
he shall be excused marrying then; or, in 
other words, is the continuance of health, 
that is, of such a state of health as makes it 
not improper to marry, an implied condition 
of the contract? The Court of Exchequer 
Chamber decided by four to three that it is 
not, the Court of Queen’s Bench having been 
equally divided. That case seems to have 
been approved in Boast v. Firth,?° where 
Montague Smith, J., said of it: ‘‘In the case 
of a contract to marry, the man, though he 
may be in a bad state of health, may never- 
theless perform his contract to marry the wo- 
man, and so give her the benefit of social 
position, so far as in his power, though he 
may be unable to fulfil all the obligations of 
the marriage state; and it rests with the wo- 


den, 27 Id. 645; M’Clure v. Pyatt, 4 M’Cord, 27; Ba- 
cot v. Parnell, 2 Bail. 424; George y. Elliott, 1 Hen. & 
Munf. 5; Dickey v. Linscott, 20 Me. 453; Ryan v. 
Dayton, 25 Conn. 188; Spalding v. Rosa, 71 N. Y. 40; 
4L. & Eq. Rep.. 652; Leopold v. Salky, 89 IIl. 412; 
O*Leary v. Board of Education, 9 Rep. 628. And see 
other English, Scottish and American cases collected 
by the present writer, in reference to inability of ser- 
vants to fulfil contracts with masters, 13 Ir. L. T. 331, 
343. 

206 T. R., 320. 

21 8 East., 300. 

22 Harmony v. Bingham, 12 N. Y. 99; Spalding v. 
Rose, wbi supra. 

33 Dickey v. Linscott, and Spalding v. Rosa, whi su- 
pra. 

24 Dexter v. Norton, 47 N. Y. 62. 

2% Ubi supra. 
£ #L.R.,4C. P. 8. 





man to say whether she will enforce or re- 
nounce the contract.’’ But, as observed in 
Allen v. Baker :27 ‘‘In Pollock on Contracts,”* 
(a book in which the principles of contract 
are treated of more philosophically than 
by any author known to us), the decision in 
Hall v. Wright,?9 is referred to, with the re- 
mark, that it is so much against the tendency 
of the later cases as to be now of little or 
no authority, beyond the mere point of plead- 
ing decided therein.’’ In Allen v. Baker,® 
which came before the Supreme Court of North 
Carolinz in February last, the action was, al- 
so, brought to recover damages for breach of 
marriage-promise, which the defendant had 
failed to fulfill, upon the ground that he was 
atilicted with a venereal disease that rendered 
him unfit for the married state. Said the 
court: ‘*We can not understand how one can 
be liable for not fulfilling a contract, when 
the very performance thereof would, in itself 
amount to a great crime, not only against the 
individual, but against society itself. How- 
ever once doubted, it is now generally con- 
ceded that if the performance of a contract 
be rendered impossible by the act of God 
alone, such fact will furnish a valid excuse for 
its non-performance ; and such a stipulation 
will be understood to be an inherent part of 
every contract. It is likewise true that, 
whenever the main part of an executory con- 
tract becomes impossible of performance 
from any cause beyond the power of the par- 
ty to control, it will be treated as having be- 
come impossible in toto. Why should not the 
same principle apply to a contract, the fulfil- 
ment of which, owing to causes subsequent- 
ly intervening and altogether independent of 
any default of the party, can only be produc- 
tive of consequences disastrous to the parties 
themselves, and such as may entail mis- 
ery upon others to.come after them? Our 
attention was called by counsel to the deci- 
sion made by the Court of Queen’s Bench, 
and afterwards by the Court of Exchequer 
Chamber, in the case of Hall v. Wright,*! 
where a defendant was held liable, who, after 
promise and before breach, became afflicted 


2786 N. C., 91; 1 Am. L. Mag., 191; 14 Rep., 472; 26 
Alb. L. J., 3. 

28 p. 370. 

29 Supra. 

301 Am. L. Mag., 191. 

31 El. Bl. & El., 746. 
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with bleeding from the lungs, whereby he be- 
came incapable of marrying without immi- 
nent hazard to his life. In making that de 
cision, the court treated a contract for mar- 
riage as they would any other contract, say- 
ing, that though in bad health, the man might 
nevertheless so far perform his contract as to 
marry the woman, and thus secure to her the 
. Status and social position of his wife, and 
endow her with a wife’s interest in his estate ; 
and if unwilling to do this, he should com- 
pensate her in damages for his refusal. We 
confess that we are not satisfied with this 
course of reasoning. In the first place, it is 
not possible to assimilate a contract like this 
to an ordinary contract for personal service, 
which, if not capable of being wholly per- 
formed, may be partially so; and in the next 
place, we believe it to be contrary to the un- 
derstanding of men generally, that the acquis- 
ition of property or social position either does 
or should constitute a main and independent 
motive and inducement for entering into such a 
contract. The usual, and we may say legiti- 
mate, objects sought to be attained by such 
agreements to marry,are, the comfort of asso- 
ciation, the consortium vitv, as it is called in 
the books ; the gratification of the natural pas- 
sions rendered lawfvl by the union of the par- 
ties, and the procreation of children. And 
if either party should thereafter become, by 
the act of God and without fault on his own 
part, unfit for such a relation, and incapable 
of performing the duties incident thereto, 
then the law will excuse a non-compliance 
with the promise—the main part of the con- 
tract having become impossible of perform- 
ance, the whole will be considered to be so. 
We are not unmindful of the fact that the 
malady under which the party in this instance 
labored, was the legitimate result of his own 
imprudence; or that the evidence offered 
showed that the disease was upon him when 
he gave his promise to the plaintiff. As to 
the first point, the same might have been said 
of consumption or any other fatal and dis- 
qualifying disease ; it too may have proceeded 
from imprudent and sinful indulgence, but if 
contracted when he owed no duty to the 
plaintiff, we can not see how that can vary 
the case. The other is a point of more con- 
sequence; if knowing, or by using extraor- 
dinary diligence he might have known, that 
his infirmity was incurable, or of long dura- 





tion, he entered into a contract with the plaint- 
iff, his subsequent incapacity to perform it 
would furnish no excuse for its breach—so far 
from it, it would amount to a gross aggrava- 
tion. But on the other hand, if he had rea- 
son to believe his disease was a temporary 
one, which might be healed in time to enable 
him to complete his agreement, then the law 
would hold him excusable fora breach result- 
ing from a knowledge subsequently attained 
that his disease was in fact not only incura- 
ble, but such as must necessarily be com- 
municated to his wife, and probably to their 
offspring, in case he made her such and 
availed himself of his conjugal rights. The 
law will constrain no man to assume a posi- 
tion so full of peril as to have placed within 
his reach the lawful means of gratifying a 
powerful passion at the risk of another’s 
health or life, ard the possibility of bringing 
into the world children in whose constitution 
the seeds of a father’s sin shall lurk. As 
said in the dissenting opinion in Hall vy. 
Wright, it would seem to be strange that a 
man should be liable in damages for not do- 
ing that which is against all law, human and 
divine.’’—Irish Law Times. 








PROPERTY IN MUSICAL COMPOSITIONS. 





THOMAS v. LENNON, 





United States Circuit Court, District of Massa- 
chusetts. 


The publication of an oratorio, by the composer, in 
book form with the score or the piano, the vocal parts 
and marginal references to the particular instruments 
to be employed in its performance with full orchestral 
accompaniment, does not give the right toa person 
unauthorized by the composer to perform the orato- 
rio as set for an orchestra. 

2. It seems that, in such a case, a new orchestration 
by such unauthorized person is an infringement of the 
composer’s rights. 

8. Where, in such a case, such unauthorized person 
has issued advertisements calculated to express to the 
public that the work in its entirety is to be performed 
by the composer for the first time in the city of B, 
and has attempted a performance by the composer’s 
assigns, an injunction will be granted. 


Brown & Holmes, for the plaintiff; Thomas W. 
Clark, for defendant. 

LOwELL, J., delivered the opinion of the court: 

This is a motion to enjoin the defendant from 
causing to be performed Gounod’s oratorio, or 
cantata, called **The Redemption,” with full or- 
chestral accompaniment. The plaintiff is a citi- 
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zen of New York, and the defendant isa citizen 
of Massachusetts. The hearing was on the bill, 
the answer (to be taken as an affidavit) a stipula- 
tion of the parties, and oral evidence of experts. 

Charles Gounod, of Paris, composed the orato- 
rio in question,with an orchestral accompaniment 
for forty or more pieces, and caused it to be per- 
formed for the first time, under his own direction, 
at Birmingham, in England, in August last, on 
eccasion of a musical festival. The defendant 
avers his own belief that the full score has been 
published in England, but he adduces no proof of 
this, and the stipuiation finds that this belief rests 
only upon the understanding that the law of En- 
gland requires a deposit of a copy of the score in 
the British museum Within three months after the 
first performance. The law appears to make this 
requirement, unless the score is in manuscript; 
but we have no evidence whether the score was 
or was not in manuscript at the time when it 
should have been deposited if not in manuscript, 
nor whether it was so deposited; and if so,whether 
it is open to public inspection. Thére is evidence 
that at some time, not specified, except that it 
was before the answer was filed, a few copies have 
been printed, marked ‘‘as manuscript only,” for 
use of the performers. 

We do not need to decide whether these copies 
were manuscript in the sense of the statute. 
There has been time, since the defendant first un- 
dertook to act as if the oratorio was open to him, 
to ascertain the true circumstances of the case, in 
respect to this supposed publication. 

The composer did permit the words and vocal 
parts of his oratorio, set to an accompaniment for 
the piano, to be published in England, and the 
book can be bought in B ston, and has been pro- 
duced 1n evidence. It is believed and admitted to 
contain all the melodies and harmonies of the 
original oratorio. It has,in the margin, refer- 
ences to the particular instruments which are to 
be employed in playing the different parts of the 
piece, or many of them. 

The plaintiff owns for this country whatever 
exclusive rights Gounod retained, or could retain, 
after the publication of the book. The defendant 
applied to the plaintiff to buy the exclusive right 
of performing the oratorio in Boston, but was 
told that neg»tiatians were pending with the 
Handel and Hayden Society of this city for that 
right. These negotiations resulted in a purchase 
by that society. The defendant appears to have 
gathered from something which was said to him 
by the plaintiff, that the negotiotions with the 
Handel and Hayden Society were likely to fall 
through, and to have begun his preparations as if 
they were already sure. When he heard that the 
bargain was made, he undertook to proceed, and 
to advance his performance so as to bring out 
Gounod’s *“*Redemption’’ before the time fixed 
by the society for their first performance, and ac- 
cordingly advertised his own for next Sunday, 
January 21. Thereupon this bill was filed, and 
the defendant modified his advertisement by ad- 





vice of counsel, so that in the part material to 
this case it read thus: -*Boston Theatre. Sunday 
Evening, January 21, 1883. First performance in 
Boston of Gounod’s Redemption, with new or- 
chestration arranged from indications in the pub- 
lished pinaforte Score.”’ It is admitted, for the 
purposes of this motion, that the ¢efendant has 
not copied Gounod’s score, but has produced the 
band parts to be made by some unnamed com- 
poser or arranger of music. 

Two questions have been ably argued before us. 
First, whether the publication of the book, with 
the score for the pianv and the marginal notes, 
gives to every one the right to reproduce or copy 
the orchestral score if he can. Second. whether 
a new orchestration, not copied from the original 
by memory, report or otherwise, but made from 
the book, is an infringement of the plaintiff's 
rights. 

These were the points argued, for it was ad- 
mitted that a performance on the stage is not 
such a publication as will destroy the exclusive 
common law right of the author and his assigns 
to a dramatic or lyrical composition ot this sort, 
though the composer is an alien not entitled to the 
benefits of our law of statutory copyright. Keene 
v. Wheatley, 4 Phil. 157; Boucicault v. Fox, 5 
Blatch. 87; Crowe v. Aiken, 2 Biss. 208; Palmer 
v. De Witt, 47 N. Y. 432; Thompkins v. Halleck, 
133 Mass, 32. 

First. It is clear that the book is common prop- 
erty inthe United States. What does it dedicate 
to the public? It was to instruct us upon this 
point that experts were examined, and their opin- 
ions were unanimous that the score for the piano 
contains all the substance of the oratorio, but 
that the limitations of the instrament are such 
that itis impossible to express in sucha score 
what the orchestra expresses with its various in- 
struments, and that any one who adapts such a 
score for an orchestra must add a great deal to it, 
not in the way of new harmonies and melodies, 
but in the way of carrying out and applying them 
te produce the proper effects upon notes and com- 
binations impossible for the piano. An orches- 
tration can be made from the score by a compe- 
tent arranger, and several such may be found in 
Boston, but the precise effe>ts, called by the wit- 
nesses the ‘‘color,’’ which a composer gives to the 
orchestral parts, can not be reproduced, because 
the possible variations which may be produced by 
slight changes in the use of the several instru- 
ments are infinite. Twelve composers would 
make twelve different orchestrations. Tt may be 
doubted whether Gounod himself could reproduce 
it, if we can-suppose him to have no aid from 
memory. We understand from this evidence that 
all the oratorios thus made would be somewhat 
like the original, and all would differ more or less 
from it. It is conceivable that some one might be 
considered better than Gounod’'s, if made by an 
abler composer than he; but the chances are that 
they would be much worse, and all might be prop- 
erly enough called imitations of his work. These 
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being the facts, we consider it to be clear that a 
dedication to the public of the arrangement for 
the piano does not dedicate what it does not con- 
tain, and what can not be reproduced from it. 
Therefore the defendant does not in fact possess, 
and has no right to perform, Gounod’s ‘*“Redemp- 
tion’’ as set for an orchestra. If he should have 
the opportunity to copy it he would not be per- 
mitted to perform it. 

Second. We find more difficulty in deciding 
whether the plaintiff's rights are infringed by a 
new orchestration. It is heldin England that the 
publication of precisely such a book as this does 
not authorize a person without license to do pre- 
cisely what this defendant has done. This was 
the law of England when the book was published. 
Boosey v. Fairlie, 7 Ch. D. 701, affirmed, 4 App, 
Cas. 711. Asimilar decision was announced in 
this country in 1882, in a very able and vigorous 
opinion by Chancellor Tuley, of the Circuit 
Court of Cook County, Illinois, Gaqldmark v. 
Collmer (printed by itself in a pamphlet). In the 
English case there was no dissent in either the 
Court of Appeal or the House of Lords, and the 
decision of the Vice Chancellor, which was re- 
versed, was On a technical point of registration, 
though he did not intimate that any one might 
take the music by memory, if there were no copy- 
right, which is not the law of this country. Still, 
in that case, the infringment was almost taken 
for granted. The argument against it, which was 
urged here, and is given by Drone in his able and 
suggestive work on Copyright, p. 609,in this: 
By the ordinary law, applying to books, any one 
may make such use as he can of what he finds in 
a copyrighted work, if he does not copy from it; 
a fortiori, if he can reconstruct an opera or orato- 
rio from a book which is common property, with- 
out copying the the orchestral score which is pro- 
tected, he is blameless. 

This argument has a logical and consistent ap- 
pearance, but as applied to a musical work of this 
kind the practical objections are very great. Such 
a work is a single creation, of which the orches- 
tration is an essential part; every reproduction of 
it from something else is necessarily an imperfect 
imitation, which, nevertheless, occupies the same 
field, and‘Mmay ruin the original. In this respect 
an opera is more like a patented invention than 
like a common book; he who shall obtain similar 
results, better or worse, similar means, though 
the opportunity is furnished by an unprotected 
book, should be held to infringe the rights of the 
composer. The view of the subject is very well 
stated by Chancellor Tuley. Another ‘practical 
point of some importance is that it would be very 
difficult to prove, in many cases, whether mem- 
ory had not had some part in the reproduction. 
If necessary to the logic of the argument, we 
might, perhaps, hold that the publication of the 
piano score is a restricted dedication of that and 
nothing more. This seems to be the opinion of 
the English judges, for they appear to have 
thought that the exact orchestration could be 





written from the book by any skilled ar. 
ranger. 

Lastly, it is plain that the defendant has under- 
taken to represent Gounod’s full score. Even his- 
modified advertisement, while it may notify ex- 
pers that the reproduction can not be exact, is- 
calculated to express to the public that Gounod’s. 
work in its entirety is to be performed by him for 
the first time in Boston; and he hastened his prep- 
aration aud changed the day to an earlier one, for 
the very purpose of anticipating the performance 
by plaintiff's assigns. Under these circumstances. 
infringement appears to us to be sufficiently ad- 
mitted for the purposes of this motion, even if it 
were otherwise doubtful. 

Motion granted. 





CORPORATIONS — POWER OF DIRECTORS 
— RATIFICA'II0ON OF ACTS OF AGENT— 
PRESUMPTIONS. 





FIRST NATIONAL BAMK OF FT. SCOTT v. 
DRAKE. 





Supreme Court of Kansas, 


1. Where directors of a corporation appoint one of 
their number to act as treasurer, secretary or other 
ministerial officer of the corporation, he is prima facie 
entitled to reasonable compensation for his services as 
sucn officer. 


2. Where he assumes the duties of such ministerial} 
office upon an express contract as to compensation, 
such contract controls, and this though the contract is 
to discharge the duties without any direct compensa- 
tion in money. 


8. An agent of acorporation who, as an individual, 
purchases the properties of a corporation from himself 
as agent, can not uphold such purchase by proof that 
he agreed to pay what he thought the property was 
worth, but is liable to the corporation for the actual 
value of the property so by him purchased. 


4. Ratification implies knowledge, and a ‘party can 
not be adjudged to have ratified an act of which he has 
no knowledge, actual or constructive. 

5. The doctrine that the directors of a bank are con- 
clusively presumed to know the financial condition of 
the bank, its general business and its receipts and 
expenditures, as shown by its regular books, is for 
the protection of third parties dealing with the bank, 
and of the bank against the prejudicial action of 
any directers, and can not be invoked to uphold a 
wrongful appropriation of money by the cashier or 
other officar, which appropriation is made and also 
entered upon the books of the bank without the act- 
ual knowledge of the directors. 


6. It is no defense to an action brought by a bank 
against its late cashier for a wrongful appropriation 
of moneys, that at the time of such appropriation he 
was the owner of four-fifths of the stock of the bank, 
and has since that time sold all of said stock to other 
parties, who are now the officers and managing au- 
thority of the bank. 


In error to Bourbon County. 
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BREWER, J., delivered the opinion of the court: 

This was an action in the District Court of 
Bourbon County, brought by plaintiff in error, 
plaintiff below, to recover of defendant money 
claimed to have been wrongfully appropriated by 
him while acting as officer of said plaintiff bank. 
The case was tried by the court witha jury. At 
the close of plaintiff’s evidence, a demurrer there- 
to was sustained, and judgment entered in behalf 
of the defendant; and now the plaintiff brings 
the record here for review. There are three sep- 
arate transactions alleged in the petision, and 
supported by the testimony, in respect to each of 
which the plaintiff claims the right to recover. 
The facts are these: The plaintiff since 1871 has 
been a national bank, incorporated under the laws 
of Congress. During all of the transactions 
hereinafter stated, defendant was one of its direc- 
tors. Prior to May 7, 1877, one L. C. Nelson had 
been its cashier under a salary prescribed by the 
board of. directors, of $1,800 per annum. At that 
time he resigned, aud defendant was appointed 
his successor, and continued to act as cashier un- 
til July 7, 1880. The plaintiff claims that this 
change of cashier was made in the interest of 
economy, and upon the agreement on the part of 
defendant that if he could have office room in the 
bank building for the transaction of his private 
business. and could keep his private safe and pa- 
pers there, he would discharge the duties of cash- 
ier without compensation; and that, notwith- 
standing this agreement, the defendant did charge 
up on the books of the bank and appropriate to 
himself the sum of $3,165.50 as salary as cashier. 

2. The bank claims that, by one of its rules, no 
interest was payable on demand certificates of de- 
posit; that this rule was known to the defendant 
as ite cashier, and enforced by him generally as to 
third parties; but that, notwithstanding this, he 
caused to be issued to himself demand certifi- 
cates, drawing large interest, and took thereon 
from the funds of the bank as imterest on such 
certificates the sum of $2,203.97. 

3. That the bank was the owner of $10,000 of 
Bourbon County bonds, for which it had paid 
$9,314.80, and that the bonds were, at the time ot 
the following transaction, worth par and accrued 
interest; that, as officer of the bank, defendant 
sold these bonds to himself for $9,300, $14.80 less 
than the bank paid for them, and $846.66 less than 
they were worth. 

These are the three matters of which the plaint- 
iff complains, and in support of which it offered 
testimony. We shall not attempt to review the 
testimony, or state in detail what it was. It is 
enough to say that there was testimony tending 
to sustain the plaintiff's claim, testimony from 
which a jury might find the facts to be as alleged. 
We do not say that the jury must necessarily have 
found them to be so, but simply that they might 
have so found them. Hence, for the purposes of 
this inquiry, they must be taken as so found, for 
it is a familiar rule in respect to demurrers to evi- 
dence, that they can be sustained only when upon 





any and all facts which may properly be found by 
the jury from the testimony presented,the plaintiff 
as matter of law is not entitled to recover. So, 
without attempting to weigh or compare conflict- 
ing matters of testimony, or to conjecture what 
the jury would probably have fuund to be the 
facts, it must be accepted for the purposes of the 
present inquiry as true, that defendant was ap- 
pointed and accepted the position of cashier upon 


the agreement that he would discharge its duties. 


without compensation, other than office, safe and 
desk room for his private business; ard, notwith- 
standing such agreement, actually took and ap- 
propriated to himself of the funds of the bank 
the sum stated as compensation. : 

2. That the rules of the bank, known to himself, 
forbade interest on demand certificates; that, in 
defiance of those rules, he caused to be issued 
to himself demand certificates drawing interest 
and actually took from the funds of the bank the 
sum stated as interest on such certificate. 

3. That, as an officer of the bank, he sold the 
Bourbon County bonds, worth par and accrued 
interest, as above stated, to himself for $846.66 
less than they were worth. These being facts, 
can the plaintiff recover; and, if not, what 
legal obstacle to recovery appears? The de- 
fendant denying, of course, some of the facts 
above stated, claims that, even if they be lit- 
erally true, all the transactions were duly entered 
on the general books of the bank, open to the in- 
spection of the officers and directers; that, in 
law, the directors are conclusively presumed to 
have known the fact of these entries, as well as 
his entire action in respect to these matters, and 
that thereby they acquiesced in and ratified his 
action. In other words, that the directors might, 
in the first instance, have bound the bank by giv- 
ing him the sum taken as salary, and that, 
knowing he was so taking it, they acquiesced in 
and ratified the act, which is the same as though, 
in the first instance, they had contracted to give 
itto him. Also, that they could lawfully and 
properly agree to pay interest on demand certifi- 
cates as well as upon any other indebtedness of 
the bank; thatif they deemed the interests of 
the bank required, they could pay interest to one 
party and not toanother. In short, that their 
judgment as to the best interest of the bank in 
the matter of interest was finally conclusive, 
and that their knowledge that he was tak- 
ing such certificates and such interest, was 
equivalent to a direct authority therefor, and 
bound the bank to the same extent that a prior 
resolution directing it would. And, also, that 
they had power to sell any of the properties of 
the bank for such a sum as they deemed best; 
that their action could not be repudiated by 
the bank simply by proof that the property was 
in fact worth more than they received; and that 
their knowledge that the property was sold for 
such a sum, is equivalent to a sale directly by 
their authority. Furthermore, it is contended 
that during all these transactions, the defendant 
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was a large owner of the stock in the bank; that 
at the time of the bond matter, he, in fact, owned 
over four-fifths of the stock, which, in October, 
1880, he sold; and that the purchaser then bought 
into the bank, taking the assets as they were, and 
with no right to challenge prior transactions be- 
tween the bank and its officers. As the learned 
court, before whom the case was tried said, in the 
opinion sustaining this demurrer: ‘*Drake himself 
was practically the bank; its assets and its prop- 
erty were his; the profits, if any, were his; the 
losses, if any, were his; and he could do with his 
funds and assets just what he pleased; but, of 
course, as before stated, he could not mismanage 
or misappropriate the funds of the bank egainst 
any depositor or creditor, not consenting; and, if 
he should do so, the law could, and in a proper 
action would redress their grievances. But no 
cestui que trust is alleging any grievances here. 
The action is brought in the name of the bank by 
the present owners, who purchased the bank from 
Mr. Drake himself, and without alleging any 
fraud upon themselves in their purchase, without 
alleging that they did not obtain all they pur- 
chased, they seek to recover what they did not 
buy nor pay for, by going back and alleging 
that during his management he reduced the as- 
sets of the bank by paying himself a salary he was 
not entitled to; by paying himself interest upon 
deposits for which he held certificates, and by 
purchasing bonds from the bank at less than their 
value.”’ 

It will help to a clearer understanding of the 
questions involved, to consider the rights of the 
parties independent of the two matters of defense 
suggested, and here we find two propositions in- 
volved: (1) Anagent contracting to work for 
his employer at a stipulated compensation, and 
being in possession of his employer’s funds, ap- 
propriates a larger amount in payment of his 
services. (2) An agent acting on behalf of his 
principal, contracts with himself to the prejudice 
of the interests and against the instructions of his 
. principal. The bare statement of these proposi- 
tions isenough. If A agrees to work for B for 
$100 a month, that contract determines the limit 
of his compensation. The same rule obtains if, 
instead of money compensation, he contracts to 
work for office, desk or safe-room. The contract 
measures both rights and obligations. The agent 


alone may not change it, and this, notwithstand-- 


ing his services may have been of incalculable 
benefit to his principal. His possession and con- 
trol of the funds of his principal give kim no ad- 
ded rights. A failure to return all funds and 
properties of such principal in excess of the stip- 
ulated compensation, gives to such principal a 
clear and undisputed right of action. Neither is 
the rule changed by the fact that the principal is 
an incorporation and the agent its chief executive 
and managing officer. ‘These propositions are 
elementary. ‘The authorities not only universally 
sustain them, but, in addition, in cases in which 
a director of a corporation is the agent seeking 





additional compensation, go far beyond them. In 
Railroad Co. vy. Richards, 8 Kan. 109, the court 
say: ‘If the services were rendered with an un- 
derstanding that they were gratuitous, then there 
could be no recovery.”’ 

In Loan Association v. Stonemetz, 29 Penn: 
534, a director, Stonemetz, was chairman of the 
committee on short loans, The labor performed 
by him in that capacity was quite burdensome. 
No salary for these services had been agreed up- 
on; buta year anda half after his appointment, 
the board of directors fixed his salary at $200 a 
year, this to date from the time he first acted, and 
issued him an order for $300 to pay for that back 
salary. Payment of the order being afterwards 
refused, he brought suit and recovered in the 
lower court. The Supreme Court. in reversing 
this Judgment, say, page 536: ‘‘We regard it 
as contrary to all sound policy to allow a di- 
rector of a corporation, elected to serve with- 
out compensation, to recover payment for ser- 
vices performed in that capacity or as inci- 
dental to his office. It would be a sad spectacle 
to see the managers of any corporation, ecclesias- 
tical or lay, civil or eleemosynary, assembling 
together and parceling out among themselves the 
obligations or other property of the corporation 
in payment for their past services. The expecta- 
tion of a director that he was to receive compen- 
sation, there being no previous vote or promise, 
does not entitle him to it. The rule which ex- 
cludes compensation applies to the president 
chosen by the directors from their own number, 
and also to a treasurer when a director.”’ Pierce 
on Railroads, p. 31. 

In Citizens’ National Bank v. Elliott, Iowa, 
December, 1880, (7 N. W. Reporter), the vice- 
president of a national bank rendered ‘‘valuable 
and eflicient’’ services worth $1,000, but the court 
said he could not recover except his salary had 
been fixed or agreed upon beferehand by the 
board of directors of the bank. ‘A corporate of- 
ficer who performs the duties of his position, is 
not, in the absence of agreement with the corpo- 
ration, entitled to any eompensation therefor.”’ 

Nor can the directors, after the services have 
been performed, pay for such services, unless per 
contract theretofore made. The reason is, that the 
board can not give away the money of the stock- 
holders. They can be liberal or charitable with 
their own private funds, but as agents, can not be 
liberal with money of their principals. 

‘A subsequent vote of the board to pay a di- 
rector for his services, when there was no previous 
agreement, is not binding.”’ Pierce on Railroads, 
p. 31. See, also, Chandler v. Bank, 13 N.J.L. 
(1 Green) 255; Railroad Co. v. Miles, 52 Ml. 
174; Merrick v. Peru Co., 61 Tl. 472; Rail- 
road Co. v. Sage, 65 Ill. 328; Cheney v. Lafayette 
R. Co., 68 Ill. 570; Cheney v. Lafayette R. Co., 
87 Ill. 446; Linen Co. v. Hough, 91 Il]. 63; Henry 
v. Railroad Co., 27 Vt. 435; Hall v. Railroad Co., 
28 Vt. 401; Hodges v. Railroad Co., 29 Vt. 220; 
Fraylor vy. Sonora Co., 17 Cal. 594; Ins. Co. v. 
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Crane, 6 Met. 64; Railroad Co. v. Ketchum, 27 
Conn. 170; Levisee v. Railroad Co., 27 La. Ann. 
641; Rogers v. Hastings Co., 22 Minn. 25. s.c., 
Asst. v. Meredith, 49 Md. 389; Bailey v. Buffalo, 
14 Hun, 483; Jackson v. Railroad Co., 2 Thomp- 
son & C., 633. 

In Holder v. L. B. & M. R. Co., 71 Ill. 106, the 
plaintiff, Holder, a director, served as treasurer 
of the railroad company from September 1, 1867, 
to Jan. 31, 1872. No salary had been agreed up- 
on for his services. The board of directors then 
allowed $4,000 for the services he had performed 
to that time. A warrant of attorney was issued 
and judgment entered upon it. Uponapplication 
of the company that judgment was set aside and 
the company let in to defend. Judgment went 
against him, which was affirmed in the Supreme 
Court, which says, page 108: “Again, the board 
of directors are managing a fund as trustees 
for the stockholders, and they have no right 
to use or appropriate the funds of the cestui 
que trust to themselves. They have no power 
to waste, destroy, give away or misapply it.” 
And there being no legal obligation, the di- 
rectors could not allow payment, and the judg- 
ment was aflirmed. See also Gridley v. L. B. & 
M. Ry. Co., 71 Dl. 200; Kirkpatrick v. Penrose 
Ferry Co,, 49 Pa. St. 118; Butt v. Woods, 37 N. 
Y. 316; Holland v. Bank, 52 Me. 564. 

In Maux Ferry Gravel Road Co. v. Branegan, 40 
Ind. 361, the board of directors adopted the fol- 
lowing order, with reference to services then per- 
formed: ‘* Ordered, the officers of the Maux 
Ferry Gravel Road allow themselves in bonds a 
reasonable compensation for their services. 
James M. Alexander and P. K. Parr $100 each: 
N. 8S. Branegan, Will. Ditmars and [Isaac Sawin 
$50 each.’ Branegan brought suit on his $50 
bond, recovered judgment, and the Supreme 
Court reversed it. 

Illinois Linen Co. v. Hough, 91 Ill. 63, is a 
case which, in its facts,is quite similar to this one. 
Hough was president of the company, and did a 
large amountof work for it in the management of 
its business. He testified: *‘[ spent my whole 
time while I was president of the company, night 
and day, except when snperintending farm. I| 
purchased fibre and looked after whole business, 
outside and inside. I averaged about twelve heurs 
per day. My services were reasonably worth 
$5,000 for eighteen months.’’ The evidence show- 
ed he was also largely engaged about his own pri- 
vate affairs, looking after his, farm and other af- 
fairs of his own. ‘The by-laws of the linen com- 
pany provided that officers should receive such 
salaries as fixed by the stockholders. The other 
ofticers of the linen company testified that Hough 
had agreed to serve without pay. He recovered 
for his salary. The Supreme Court, on p. 67, ap- 
proves the following instruction as given in the 
lower court: **Or if you shall believe from the ev- 
idences that it was agreed by the plaintiff and the 
other ofticers of the defendant that they should 
not charge for or receive any compensation for 





their services rendered by them, then the plaintiff 
would not he entitled to recover upon his claim 
for such services,”’ and reversed the judgment, re- 
marking that all the oflicers except Hough testi- 
fied that he agreed to make no charges for his 
services. 

So, also, the doctrine that an agent can not 
contract with himself against the instructions of 
his principal, and to the prejudice of such princi- 
pal’s interests, is also elementary and abundantly 
supported by the authorities. It rests upon the 
most simple and ordinary principles of common 
honesty. Agency implies trust, and no man may 
violate a trust. This doctrine applies to the mat- 
ter of taking unauthorized interest as well as to 
the purchase of the Bourbon County bonds. It is 
true the testimony as to this last transaction shows 
that the transfer was made after the defendant 
became president, and by the then acting cashier. 
But the jury would be justified in finding that it 
was by the direction of the defendant as presi- 
dent, and was really a purchase by himself as an 
individual, from himself as agent of the bank. 
This doctrine is of universal application. In 1 
Story’s Eq. Jur., sec. 323, the author says: “On 
the whole, the doctrine may be generally stated 
that wherever confidence is reposed, and one par- 
ty hasitin his powerin a secret matter for his 
own advantage to sacrifice those interests which 
he is bound to protect, he will not be permitted 
to hold any such advantage.” 

The doctrine has been applied by this court to 
dealings between an attorney and his client. Yea- 
mans v. James, 27 Kan. 195. To contracts made 
by directors of a corporation. Ryan y. Ry., 21 
Kan. 365. And is unquestionably applicable to the 
action of a bank cashier. Morse on Banks, p. 
196, says: *“*It has never been held that the posi- 
tion of the cashier was precisely that of a legal 
trustee. Yet the qualities ef a trust can never be 
wholly wanting where an agent has committed to 
him the management of the property of other 
persons for definite purposes. ‘To say that he can 
not, either directly or indirectly, use his influence 
or any of his powers to secure advantages to him- 
self, is only to assert what has never been called 
in question; and it makes no difference that his 
conduct was not, or was not intended to be, hurt- 
ful to the bank. If he wishes any species of ac- 
commodation from the bank, even though he 
might have power to grant the same to another, 
he will not be safe in granting it to himself, with- 
out express permission from the bvard of direct- 
ors. The familiar rule of agency, that one shall 
not be agent for another party in a contract in 
which he is himself interested, @ fortiori, in which 
he is a principal on the other side, suftiees to pro- 
hibit this. But further than this,in hisown deal- 
ings with the bank, he is held, like a trustee, to 
exercise a much greater degree of scrupulosity 
and thoroughness of regard for the interests of 
the bank, than in the conduct of like dealings 
had by other people with it.” 

In Austin vy. Daniels, 4 Den. 299, the court, on 
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page 301, says: **Bank officers are but the agents 
of the corporation, and if they transcend or abuse 
their powers, are as much responsible to their 
principals as are the agents of an individual. 
This ought to be regarded as too plain to require 
argument or authority, and I shall offer none.”’ 

In Torrey v. Bank of Orleans, 9 Paige, 649, the 
court says, on page 663: ‘It is a settled principle 
of equity that no person who is placed in a situa- 
tion of trust or confidence in relation to the sub- 
ject of a sale can be the purchaser of the prop- 
erty on his account. And in the recent case of 
Greenlaw v. King, decided in the Court of Chan- 
cery in England in January, 1841, 5 Lon. Jur. 18, 
Lord Cottenham held that the principle was not 
confined to a particular class of persons as guard- 
ians, trustees or solicitors, but was a rule of uni- 
versal application to all persons coming within its 
principle, whichis that no party can be permitted 
to purchase an interest where he has a duty to 
perform that is inconsistent with the character of 
purchaser.”’ 

See also, to the same effect, Butts vy. Wood, 37 
N. Y. 317; Robinson v. Smith, 3 Paige, 222; Hale 
v. Bridge Co., 8 Kan. 466; Gardner v. Ogden, 22 
N. Y. 327; Goodin v. Cincinnati, etc. Co., 18 Ohio 
St. 169; Koehler v. Black River, ete. Co., 2 
Black. (U. S.) 715. The last case, from the high- 
est court in the land, declares that ‘“‘the officers 
and directors of a corporate body are trustees of 
the stockholders and in securing to themselves an 
advantage not common to all the stockholders, 
they commita plain breach of duty.”’ Also Pierce 
on Railroads, p. 39; Hoffman Steam Coal Co. v. 
Cumberland, etc. Co., 16 Md. 456; G , ete. 
Co. vy. Kelly, 77 Ill. 426; Flint, ete. R. Co. v. 
Dewey, 14 Mich. 477; People v. Township Board 
of Oveoyssel, 11 Mich. 222; Minor v. Mechanic’s 
Bank of Alexandria, 1 Pet. 46. ° 

We have cited these authorities, not because the 
two propositions above stated needed support, 
but as indicating to what extent they have been 
carried. Further, they prepare for a better ap- 
preciation of the defenses presented. If we were 
to follow some of them to their full extent, we 
might safely concede the premises of defendant’s 
argument, and still deny his conclusions. Thus, 
if the directors have no power to bind the corpo- 
ration by a direct vote, granting pay for past 
services in any capacity to one of their number, 
who agreed to serve without compensation, a for- 
tiori, the corporation is not concluded by a pre- 
sumed ratification through a supposed knowledge 
and acquiescence on the part of such directors. 
What can not be done directly, through lack of 
power, is never accomplished indirectly by 
silence, acquiescence and ratification. But let us 
examine the argument of defendant; it may be 
stated briefly thus: ‘The directors might by a 
prior vote have authorized everything that defend- 
ant did. That which they could authorize they 
ean ratify. They are conclusively presumed to 
know the general condition and management of 
the bank, and included in this, the receipts and 








disbursements as in fact made as shown by the 
entries on its general books. Therefore the direc- 
tors knew what defendant was doing, and acqui- 
escing therein, they ratified his actions. We think 
this argument as applied to the facts of this case, 
is open to several objections. The testimony 
shows, or tends to show at least, that in fact the 
directors did not know what defendant was doing 
and did not, therefore, consciously approve and 
ratify his actions. Now this legal imputation of 
knowledge cuts both ways. If the directors are, 
because they are directors, conclusively presumed 
to know what he, as cashier, is doing and omit- 
ting to do, then, likewise, he, as a director, is 
conclusively presumed to know what the other di- 
rectors as individual officers, and what the board 
of directors as a whole or doing or omitting to do. 
If they know that he is taking funds of the bank 
without authority, he knows that they do not rat- 
ify it. He knows their acts and omissions as well 
as they his. Indeed, it is more justly and cer- 
tainly to be presumed that one director knows 
what his fellows, single or as a board, are doing 
or omitting, than that the board should know 
what an executive officer or clerk is doing or 
omitting. This imputation of knowledge is of 
course a legal fiction, and it makes against as well 
as for the defendant. If it is good in favor of a 
director, it is equally good againsthim. Inshort, 
it leaves the parties to rest their rights and liabil- 
ities on the actual facts of authority and conduct. 
Again, conceding that the legal presumption of 
knowledge is supported by proof of actual knowl- 
edge, and still ratification would not follow as 
matter of law. The directors may know that a 
cashier is disobeying the rules of the bank, and 
still a failure to take immediate action in disa- 
vowal does not, as matter of law, operate to rat- 
ify and validate such disobedient act. Knowledge 
and failure to act may be evidence, sometimes 
very strong and conclusive evidence of ratifica- 
tion; but, still, it is only evidence tending to 
prove a fact, and which, with other testimony 
bearing on the same fact, is generally to be weigh- 
ed by the jury rather than by the court. If the 
act is done under a mistaken belief in the exist- 
ence of authority, then knowledge with acquies- 
cence for any length of time tends strongly to 
prove ratification. But if the authority is known 
to be wanting, if, further, the act is known to be 
expressly forbidden and to be directly and sub- 
stantially prejudicial to the interest of the bank, 
then a failure to take active measures in dis- 
avowal may be weak and inconclusive evi- 
dence of a ratification. Take the case at bar for 
illustration. Ignore all matter of presumption 
and assume that actual knowledge was conclu- 
sively proved. Then if, from a misunderstanding 
as to the real agreement, or upon a supposed au- 
thority, defendant charged up his salary on the 
books of the bank, and took the money therefor, 
and the directors fully aware of this condition of 
things, made no objection for a series of months, 
such acquiescence would make strongly in favor 
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of defendant's understanding of the agreement, 
and would be very conclusive evidence of a rat- 
ification of his action. Butif both he and they 
knew that the agreement was plainly that he 
should act as cashier without other compensation 
than office, desk and safe room for his private 
business, and that notwithstanding this and with- 
out pretense of right, he charged up a salary and 
took the money therefor, then the failure of the 
directors to act is far weaker evidence of ratifica- 
tion. It does not tend to show what was the real 
agreement; for by the supposition both parties 
knew the agreement and that it forbade the de- 
fendant’s act. Instead of being a ratification of 
an unauthorized act, it may have been a mere tol- 
erance of a known wrong, and this in consequence 
of the present pressure of other and more import- 
ant considerations. Where both parties know 
that an act is wrong, the failure of one to object 
~ to or resist it,does not make it right for the other. 

But what is ratification? Counsel for plaintiff 
in error say it is the acceptance by a principal of 
the aets of one who, without original authority, 
acted with third parties in the name of such prin- 
cipal; that it is therefore only a branch of the 
doctrine of principal and agent. This is too lim- 
ited. Burrill, in his Law Dictionary, says that 
‘‘ratification is the confirmation of a previous act 
done either by the party himself or by another. 
That it is the confirmation of a voidable act,”’ and 
cites as authority, Story on Agency, secs. 250 and 
251; and also, 2 Kent’s Com., p. 237. One of those 
citations treats of the relations of principal and 
agent; the other of the confirmation of the acts 
of an infant by himself after becoming of age. 
Bouvier, in his Law Dictionary, gives similar 
scope to the meaning of ratification. We think, 
therefore, it will not do to say that is strictly a 
branch of the doctrine of principal and agent. It 
is the confirmation of a voidable act. It is en- 
tirely immaterial what that is which renders the 
act voidable; whether a lack of present power to 
make a valid contract, as in the case of infancy, 
or because of fraud and misrepresentation on the 
part of the other contracting party, or because it 
is the unauthorized attempt of an assumed agent 
to bind his principal. Wherever there is a voida- 
ble act, confirmation of that act by the party as- 
sumed to be bound, is in law a ratification. But 
in order to constitute a valid ratification, there 
must be knowledge. In Bouvier’s Law Diction- 
ary the author says: “The ratification must be 
voluntary, deliberate and intelligent, and the 
party must know that without it he would not be 
bound.”’ In Story on Agency, sec. 239, the author 
says: ‘Where the principal, upon a full knowl- 
edge of all circumstances of the case, deliberately 
ratifies the acts, doings or omissions of his agent, 
he will be bound thereby as fully to all intents 
and purposes, as if he had originally given him 
direct authority in the premises to the extent 
which such acts, doings or omissions reach.” 
Citing Hardeman vy. Ford, 12 Ga. 205; Billings v. 
Morrow, 7 Cal.171; Railroad vy. Gazzam, 32 Penn. 





340. Again, **While the act of an agent, though 
unauthorized at the time, may become binding 
upon the principal by ratification and adoption. 
To make such ratification effectual, it must be 
shown that there was previous knowledge on the 
part of the principal of all the material facts and 
circumstances attending the act to be ratified; 
and if the principal assent to the act while igno- 
rant of the facts attending it, he may disaffirm it 
when informed of such facts.’? Express Co. v. 
Trego, 35 Md. 47; see, also, Combs v. Scott, 12 
Allen, 493. Indeed, in the very nature of things, 
this must be true; the effect of ratification is to 
create a contract; but a contract implies assent; 
and how can there be assent without knowledge? 
That by all the books is one of the essentials to a 
contract, and this brings us to the inquiry as to 
the matter of knowledge. 

Assuming that these acts of the defendant are 
shown to have been done without previous author- 
ity, they would be binding on the bank only, be- 
cause ratified by it, and no ratification is proved 
unless knowledge is shown. The directors con- 
stitute the governing body of the bank; the bank 
itself being an incorporeal entity without power 
to see or know. ‘The directory constitute the vis- 
ible representative, the thinking, knowing head 
of the bank. Its knowledge and purpose is the 
knowledge and purpose of the bank. And here 
we meet the proposition upon which the defend- 
ant rests; that the directors are in law conclus- 
ively presumed to know the condition of the bank, 
its business, receipts and expendis‘ures, and all 
the general facts which go to make up that condi- 
tion and business as shown by the entries on its 
regular books. And, in support of this proposi- 
tion, the cases of Bank v. Rudolph, 5 Neb. 527; 
Rich v. Banks, 7 Neb. 201; Bank v. Wuefekuhler, 
19 Kan. 60; Arlington v. Pierce, 122 Mass. 270; 
Dunn v. St. Andrews Church, 14 John. 118; Bank 
v. Dandridge, 12 Wheat. 64; Morse on Banks and* 
Banking, pp. 90 and 91; Bigelow on Estoppel (1st 


.ed.), p. 549; Green’s Brice’s Ultra Vires (2nd 


ed.), ch. 6, are cited. In 5 Neb. supra, it is said: 
‘It is insisted that being the vice-president, and 
one of the directors of the bank, he was in a sit- 
uation which required him to know the condition 
of its business, and must be conclusively pre- 
sumed to have known whether said note had been 
paid or not. No case directly in point has been 
cited, but we apprehend that the rule contended 
for is the correct one. In Morse on Bauking, pp. 
90.91, the anthor thus states the rule: ‘The gen- 
eral control and government of all the affairs and 
transactions of the bank rest with the board of 
directors. For such purposes the board consti- 
tutes the corporation, and uniform usage imposes 
upon them the general superintendence and active 
management of the corporate concerns. They 
are bound to know what is done beyond the 
merest matter of daly routine, and they are 
bound to know the system and rules arranged for 
its doing.’ ’’? And in Bigelow, supra, we find the 
doctrine thus laid down: ‘In accordance with the 
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principles in the above cases, directors of corpo- 
rations being bound to know the proceedings of 
the body, can not escape an estoppel by the alle- 
gation of ignorance.’’ And in the case from our 
own court, Mr. Justice Valentine uses this lan- 
guage: ‘‘For while we assume, as a matter of fact, 
that Wulfkuhler knew nothing of the condition or 
management of the bank, and nothing of the con- 


dition of Herman’s account with the bank,yet still, 
asa matter of law,we think we must presume that 


he knew all about these matters. He was a direc- 
tor and the vice-president ot the bank, and it was 
his duty to have such knowledge, and therefore 
the law will conclusively presume that he has it.” 
These authorities abundantly establish the propo- 
sition that there is as to the directory a certain 
legal presumption of knowledge as tu the trans- 
actions, business and condition of the bank which 
is conciusive upon the bank, and against the exist- 
ence of such as a matter of fact, no testimony 
will be received. Upon this doctrine rests sub- 
stantially the burden of the defense. We are not 
disposed to limit or restrict the scope of this doc- 
trine. It is one founded in public policy, essen- 
tial to the safety of third parties in their dealings 
with the bank, and to the protection of the stock- 
holders interested in the welfare and safe man- 
agement of the bank. So far as is necessary to 
accomplish these results, it should be carefully 
and strictly upheld; but it should not be carried 
beyond this, or to such an extent as to work in- 
jury to the bank. Its purpose was to impose the 
strictest fidelity and watchfulness upon the di- 
rectors as custodians of a most important and del- 
icate trust; a purpose which would be thwarted 
if it was turned into an instrument of injury and 
destruction to the bank and its stockholders. The 
directory, as has been said, is the visible repre- 
sentative of the bank. Persons dealing with it 
meet only this visible representative, and have a 
right to presume that it knows all of the affairs of 
the bank, all that the bank as a principal ought to 
know of its condition and business. Onthe other 
hand, the stockholders and depositors—the per- 
sons who are pecuniarily interested in the safe 
management and prosperity of the bank—look to 
the directors as the chosen guardians of their in- 
terests, and have a right to demand of them that 
they watch over all those interests in their minute 
details. So that all of these parties have a right 
to assume that the directors know all the transac- 
tions, business and condition of the bank, because 
they ought to know them, and because otherwise 
they do not discharge their full duties to these va- 
rious parties. But as to an officer and director 
the reason for this conclusive presumption fails; 
and therefore the presumption itself should not 
be held to exist. Upon the defendantas a direct- 
or and officer, rests the same measure of respon- 
sibility as upon all the other officers and directors. 
He is presumed to know as much as they are pre- 
sumed to know. He is within the inner circle of 
the bank’s life and by ordinary attention may, in 
fact, know all that is necessary to govern his ac- 


‘ant was allowed asalary of $1,800. 





tion, or to measure his duties and obligations. 
Presumptions are for the benefit of those outside 
who can notin fact know, and must rely upon the 
representations and acts of those inside. But for 
those inside the bank, there is no need of any pre- 
supotion, and for the simple reason that they are 
where they may ip fact know. Again, the suc- 
cessfui management of a bank requires the full- 
est confidence and co-operation between the di- 
rectors and employees. Every fact which each 
knows, which each ought to know, should be told. 
No one has a right to withhold a fact, within his 
own knowledge, of interest to the bank, and 
which ought to be known by any other officer or 
director; and no rule is wise or should be upheld 
which encourages secrecy in such matters on the 
part of any officer. If acashier is taking money, 
claiming it as salary, he ought to see to it that the 
directors know the fact, and no rule should be 
tolerated which makes it profitably for him to” 
take the money secretly and without their know!- 
edge. Again, no officer should be permitted to 
enforce his own wrong against his principal, the 
bank, through the inattention or neglect of any 
other agents of the bank. Clearly one agent can 
not empower another to do wrong. Can the in- 
attention and neglect of the former make the 
wrong of the later effective and remediless? 
Minor v. Bank, 1 Pet. 46. Any other rule would 
put it in the power of the officers of the bank to 
plunder it enormously in safety. Let the book- 
keepers and cashier of any bank combine, and it 
is easy to see how they could for alength of time 
continue plundering the bank unknown to any 
one, and this though every transaction should be 
entered on the books of the bank. This, which 
is so obviously impossible, as a matter of fact,not 
unfrequently occurs. In such cases can it fora 
moment be held that the ignorance of the direct- 
ors condoned the wrong, or leave the bank with- 
out remedy? This, it may be said, isa glaring 
illustration, but the principle which underlies 
this is the same as that controlling the case at bar 
If, as a matter of fact, defendant took the office 
of cashier upon an express contract to receive as 
compensation therefor nothing but oftice.,desk and 
safe room for his private business, and did, not- 
withstanding this contract,without the knowledge 
and authority of the board of directors, take the 
money he is charged to have taken, it was as un- 
mistakable and glaring a violation of official duty, 
as gross a wrong upon the bank and its stock- 
holders, as though a cashier and book-keeper 
should combine and surreptitiously take from the 
vaults of the bank the money placed with it by 
the depositors. The cashier prior to the defend- 
Supposing he 
had taken $5,000 out of the vault and charged it 
to himself on the books of the bank as salary, and 
the entry had escaped the notice of the directors 
fora length of time, could not the bank show the 
fact and recover the excess, or would the igno- 
rance and carelessness of the directors be equiva- 
lent to voting him a salary of $5,000? Public 
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policy unquestionably withholds its sanction from 
any doctrir.e which will work out such pernicious 
results. It sustains the doctrine of imputed 
knowledge on the part of the directors, only so 
far as will protect the dealings of third parties 
with the bank, or will prevent the bank from suf- 
fering through inattertion or wrong from the di- 
rectors themselves, and will not carry it to the 
inner management of the bank, or prevent full 
inquiry as to the facts of any transactions there- 
in, or the actual authority for any act done by its 
officers. We think, therefore, the principal 
ground for the defense can not be sustained. As 
to the other, little need be said. The fact that 
the defendant owned four-fifths of the stock, did 
not authorize him to do with the assets of the 
bank what he pleased. The directors of the bank, 
and not he, acted for it. His ownership of the 
stock gave him voice only in electing the direct- 
ors. When elected, his control of the actions of 
the bank ceased. He had taken moneys which 
belonged to the bank; he could not defend against 
an action brought by it to recover such moneys, 
by proof that he owned four-fifths of the stock. 
Unless he owned all the stock, he could not con- 
done his own wrong or prevent the bank from re- 
covering the full amount, and thus protecting the 
‘interests of the lesser stockholders. In Hazard v. 
Durant, 11 R. 1.196, a suit was brought by a 
stockholder to compel the president to account 
for funds belonging to the company, which the 
president had converted to his ownuse. The de- 
fendant pleaded a ratificatlon, but the court said: 
“To hold that a corporation could gratuitously 
condone or release such a fraud by anything short 
of unanimous consent, would be monstrous; for 
it would be in effect to hold that a president or 
director who can control a majority vote in the 
corporation, may rob or despoil it with impunity.” 
In Bayshaw v. Railroad Co-,7 Hare, 129, the vice 
chancellor says: “I think the plaintiff in this 
case has shown that the directors have misapplied, 
and are about to misapply the £100,000 I have 
adverted to; that is, the £100,000 raised under 
the Hadleigh act. No majority of the share- 
holders, however large, could sanction the mis- 
appropriation of this portion of the capital. 
A single dissenting vote would frustrate the wishes 
ofthe majority. Indeed, in strictness,even unan- 
imity would not make the act lawful.’’ See also 
Kent v. Mining Co.,78 N. Y. 159. And if de- 
fendant could not defend against the action of 
the bank by proof that he owned four-tifths of the 
stock, if the bank had a cause of action notwith- 
standing such ownership, we fail to see any prin- 
ciple upon which his sale of the stock destroyed 
the bank right of action or gave him a new de- 
fense. It follows from these considerations that 
the district court erred in sustaining the demurrer 
to the evidence, and that the judgment must 
therefore be reversed and the cause remanded for 
a new trial. 

As this case goes back for a new trial, we de- 
sire to add to guard against any misconception that 





we do not agree with all the authorities hereto- 
fore cited as to. the lack of power on the part of 
the directors to appropriate money in payment of * 
the salary of the cashier, or other officer, after 
the services have been rendered, and in cases 
when such cashier, or other officer, happens to be 
adirecter. We think the rule is, in the absence 
of positive restrictions, that, where no salary is 
prescribed, one appointed to an executive office, 
like that of cashier, is entitled to reasonable com- 
pensation for his services, and that the directors 
have power to fix the salary after the expiration 
of the term of office, and this though such ap- 
pointee is also a director, and continues to be 
such while holding the independent office. 

Again, while we do not think it can be said as 
matter of law that the directors are conclusively 
presumed to know the general business and con- 
dition of the bank as shown by the entries on its 
books in a case of this kind, and thus to ratify 
the action of the cashier in fixing his own salary 
and in taking the funds of the bank in payment 
thereof, yet we think a question of fact may often 
be presented which is fairly to be submitted toa 
jury for its determination, and that is whether, 
independent of any proofs of actual knowledge, 
the action of the cashier has not been so open and 
long continued, and under such circumstances, 
that it may be inferred as matter of fact that the 
directors assented to the payment of such salary. 
We think the question is rather to be treated as a 
question of fact'and to be determined by a jury, 
as to whether the bank acquiesced in and ratified 
the action of the cashier, than to be disposed of 
as a question of law and dependent upon a purely 
legal presumption. 

We do not care to pursue the discussion further. 
The judgment will be reversed and the case re- 
manded for a new trial. 

All the justices concurring. 
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1. ALTERATION — OF NOTE WITHOUT HOLDER’S 

KNOWLEDGE. 

In a suit upon a promissory note, which has been 
altered since its delivery, the plaintiff sustains his 
case if he shows that the note has never rightfully 
or to his knowledge been in the possession of any 
one but himself or his agent, and that the altera- 
tion was not made by him or his agent, or with 
the knowledge or consent of either of them; he is 
then entitled to recover on the note as originally 
written, although he is not able to show the cir- 
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stances of its alteration. Dunnv. Dunn, 8. J.C. allowed to set up, as a defense to an action to re- 
Mass., Nov., 1882; 7 Va. L. J., 52. cover the consiceration money, that the contract 
° P was ultra vires. The defense of ultra vires is never 
2, ATTORNEY AND CLIENT — SUBSTITUTION—LIEN allowed out of regard for the defendant, but rests 
FOR CONTINGENT FEE. i , solely upon public policy. Wright v. Antwerp ; 
Upon a motion fora substitution of another solic- Pipe Co.,8. C. Pa., Nov. 20, 1882; 18 Pittsb. L. 
itor during the pendency of the suit, when the Je, 285. 
agreement between the client and solicitor was 
to have no compensation unless the suit resulted 
favorably, and was to have no special lien, the 
court will not require payment to the solicitor in 


8 DAMAGES—SALE OF GOOD-WILL—MEASURE OF 
DAMAGES. 
Suits by appellees on notes. Appellants answered 


advance as a condition of the substitution, but 
will protect the solicitor as for a lien upon the 


cause of action to the extent of the compensation- 


which he may ultimately be entitled to receive. 
Wilkinson v. Tilden,, U. 8. C. C., S. D.N. Y., 
Jan. 5, 1882; 15 Rep., 98. 


3. BANKRUPTCY — COMPOSITION PROCEEDINGS — 


TRUSTEES FUNCTIONS. 

Trustees appointed under composition proceedings 
in bankruptcy hold no judicial functions, but their 
proceedings are proceedings in bankruptcy; they 
are subject to the revision and final control of the 
district court as a court of bankruptcy; and that 
court has jurisdiction to make orders regulating 
the management and distribution of the estate by 
them. Merchants’, etc. Nat. Bank v. Slagel, U. 
S.S8.C., Dec. 11, 1882; 5 Morr. Trans., 448. 


that the notes were given in part payment for a 
stock of merchandise and good-will, upon repre- 
sentations that the sales of the store amounted to 
$30,000 a year, When in fact they only amounted to 
$15,000, wherefore the consideration of the notes 
had failed. The court instructed the jury that 
good-will is inseparable from the particular build- 
ing in which a business is done, and that the value 
of the good-will could only be measured by the 
increased rental value of the building; that is, by 
showing how much greater the rental value of the 
building would have been if the representations 
had been true. This was not error. Good-will is 
not an incident of a stock of merchandise, but of 
locality or place. Appellants did not allege that 
they purchased from the appellees any interest in 
their store-room, or that the appellees owned or 
controlled any interest therein. Rawson v. Pratt, 


4, CIviL SERVICE—POLITICAL CONTRIBUTIONS. 


8. C. Ind., Feb. 1, 1883. 
The sixth section of the act of Congress of Au- 


9. HABEAS CORPUS—FEDERAL SUPREME COURT. 





gust 15, 1876, forbidding ‘‘all executive officers 
or employees of the United States not appointed 
by the president, with the advice and consent of 
the senate, from requesting, giving to, or receiv- 
ing from any other officer or employee of the gov- 
ernment any money or property or other thing of 
value for political purposes,’’ isa valid exercise 
of the power of Congress to promote efficiency 
and integrity in the discharge of official duties, 
and to maintain proper discipline in the public 
service, and is therefore constitutional. Ex parte 
Curtis, U.S. S. C., Dec. 18, 1882; 5 Morr. Trans., 
469. 


5. COMMON CARRIERS — ‘* UNJUST DISCRIMINA- 


TION.’’ 

It is not mere discrimination that is rendered ob- 
noxious and unlawful, but it is unjust discrimin- 
ation. As to what shall constitute improper dis- 
crimination is a question of law and fact in the 
given case. Whether the discrimination be or 
not unlawful, must be ascertained by applying 
to the facts of the case tothe general principles 
of our statutory Jaw governing carriers and rajl- 
roads. Houston, etc. R. Co. v. Rust, S.C. Tex.; 
1 Tex. L. Rev., 58. 

SG sete? ’ OF INJUNCTION. 

Although a party may be punished for contempt for 
violating a restraining order, it would be inmequi- 
table to require him to indemnify the plaintiff for 
violation of au injunction which ought never to 
have been granted, and for obtaining which the 
plaintiff would be liable in damages. While a 
party is in contempt, the court will not grant him 
any favors, but will see that his rights are pro- 
tected. Koehler v. Dobberphul, 8. C. Wis; 15 Ch. 
L. N. 174. 


7. CORPORATION—DEFENSE OF ULTRA VIRES—EX- 


ECUTED CONTRACT. ‘ 

Where a corporation enters into a contract, which, 
though prohibited by its charter, has been fully 
executed on the one side, and nothing remains 
but to pay the consideration money, it will not be 





Ona writ of habeas corpus this court can inquire 
only into the jurisdiction of the inferior court to 
hold the prisoner, and not into questions relating 
to the exercise of that jurisdiction. Zz parte 
Curtis, U.S. 8. C., Dec. 18, 1882; 5 Morr. Trans., 
469. 


10. HUSBAND AND WIFE— CONTRACT BY FEMME 


SOLE TRADER. 

A femme sole trader has power to bind herself by 
agreement for the sale of her real estate, withou 
acknowledgment of said agreement or the joinder 
of her nusband therein, and although she was 
living with her husband at the time of making the 
agreement. Equity will specifically enforce such 
agreement against her. Hwing’s Appeal, S.C. 
Pa., Nov. 30, 1882; 40 Leg. Int., 47. 


11. INTEREST—RATE AFTER MATURITY. 


While the act of March 14, 1850, allowing parties to 
contract for arate of interest not exceeding ten 
per cent. was in force, the plaintiff in error issued 
and sold bonds in the following form: ‘‘The 
Hamilton and Hydraulic Company acknowledge 
themselves to owe John H. Shuey or bearer five 
hundred dollars, which sum they promise to pay 
to the holder hereof at their office in the city of 
Hamilton, Ohio, on the first day of February, 
1869, and also interest thereon at the rate of ten 
per cent. per annum, semi-annually, on the first 
day of each August and February ensuing the date 
thereof, until the principal sum shall be paid on 
the presentation of the annexed interest warrants 
at their said office; and the said company further 
agree that this obligation may be transferred by 
general or special indorsement, or by delivery, as 
if the same were a note of hand.’’ The defend- 
ants in error purchased some of these bonds after 
the interest warrants had been detached. Held, 
1. That these bonds contain a stipulation for the 
payment of interest on the principal sum at the 
rate of ten percent. 2. That after they become 
due they bear the agreed rate until paid, or until 
judgment thereon, and the judgment will, under 
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the statute, bear the same rate of interest. Ham- 
ilton & Rossville Hydraulic Co. v. Chatfield, 8. 
C. Ohio, Jan. 23, 1888; 3 Ohio L. J., 379. 


12. LAWS OF WaR—PURCHASE OF COTTON IN IN- 

SURGENT TERRITORY. 

On the 12th day of April, 1865, Walker, a citizen 
and resident of Memphis, purchased, in Mobile, 
from O’Grady, a citizen and resident of that 
city—both cities being then in the ocettpancy of 
the national forces—a lot of cotton, which at the 
time was in the military lines of*the insurgent 
forces, in the States of Alabama and Mississippi, 
the inhabitants whereof had been declared to be 
in insurrection, Between June 30 and Decem>er 
1, 1865, a portion of the cotton — while in the 
hands of the planters from whom it was original- 
ly purchased by the Confederate Government, 
and from the agent of which O’Grady had pur- 
chased, in Mobile, on the 5th day of April, 1865— 
was seized by treasury agents of the United States, 
sold, and the proceeds paid into the treasury: 
Held, that the purchase from O’Grady by Walker 
was in violation of Jaw, and was not one out of 
which could arise, in favor of the latter, any 
right, as against the United States, which could 

* be enforced in the courts of the Union’ Walker 
v. United States, U.S. 8. C., Dec. 4, 1882; 5 Morr. 
Trans., 887. 


18. LIEN—NOTE SECURED BY MORTGAGE—ASSIGN- 

MENT. 

The purchaser of a promissory note, secured by lien 
upon real estate, has no right to have his note ful- 
ly satisfied out of the proceeds of the sale of the 
incumbered land, as against purchasers of similar 
notes secured by a contemporaneous lien upon 
the same land, unless the assignor has, by express 
words, given him that right. Wooters v. Hol- 
lingsworth, 8S. C. Tex.; 1 Tex. L. Rev., 64. 


14. NEGLIGENCE—DVEFECTIVE HIGHWAY—REASON- 


ABLE CARE. 


It is settled law in this State that one is not required 
to forego travel on a highway which he knows to 
be dangerous, or to use extraordinary care to avoid 
an injury from the defective condition of the road. 
He must be careful in proportion to the danger, 
and may proceed if it be consistent with reasona- 
ble prudence to do so, and it will be a question for 
the jury whether he used reasonable care, his 
knowledge of the danger being a circumstance to 
be considered with other things in determining the 
question of reasonable care. Henry County 
Turnpike Co. v. Jackson, 8. C. Ind., Feb. 1, 1883. 





15, NEGLIGENCE— MUNICIPAL CORPORATION—CON- 

TRIBUTORY NEGLIGENCE, 

A foot passenger on the sidewalk of a city street, 
who, with full knowledge of the dangerous char- 
acter of an obstruction on the pavement. deliber- 
ately attempts to walk over it, when he could have 
avoided it by a slight detour into the street, and 
who falls and is injured in such attempt, is guilty 
of contributory negligence per se. Hence, in an 
action brought in sueh case by the injured person 
against the city to recover damages for the injury, 
on the ground that the municipal authorities had 
negligently allowed such abstruction to remain in 
the highway for several weeks, the court should 
direct a verdict for the defendant. City of Erie 
v. Magili, 8. C. Pa., Dec. 30, 1882; 12 W.N.C., 
409. : 


16. PUBLIC LANDS—RAILROAD GRANTS—PATENT. 
1. The grant by the act of Congress of July 23, 1866, 


of certain lands to Kansas for the benefit of the 
St. Joseph & Denver Railroad, was a grant in pre- 
senti, operating as soon as the route of the road 
was definitely fixed by relation to the date of the 
act, and thereby cutting off the right of pre-emp- 
tion from subsequent settlers. 2. The route of the 
road was definitely fixed within the meaning of 
the act when the company filed with the Secretary 
of the Interior a map of its lines, approved by its 
directors, designating the route of the proposed 
road. 3. After such fixing of the line all subse- 
quent patents conferred no right, even though the 
secretary did not withdraw the lands from mar- 
ket. 4. Any alleged forfeiture of the conditions 
of the grant can be raised only by the govern- 
ment, and can not be raised collaterally by a third 
party holding an invalid title. 5. The existence 
of an invalid title gives the true owner of the 
grant a right to equitable relief to remove the 
cloud thereby created. Van Wyck v. Knevals, U. 
8S. 8. C., Dec. 11, 1882; 5 Morr. Trans., 411. 


117 REVENUE Law — IMPORT DUTIES — ARTICLES 

FROM East OF CAPE OF GOOD HOPE. 

1. The customs act of 1870 (16 Stat. 262) enacted 
that, in lieu of the duties then imposed by law, 
certain duties specified should thereafter be im- 
posed on certain enumerated articles: Held, that 
this enactment did not have the effect to repeal, as 
to such articles, the provisions of the act of 1865 (13 
Stat. 493), which declared that there should be 
paid on all goods produced in countries east of the 
Cape of Good Hope, when imported from coun- 
tries west of the Cape, a duty of ten per cent. ad 
valorem in addition to the duties imposed thereon 
when imported directly from the place of produc- 
tion. 2. The latter provision was a general com- 
mercial regulation, made to encourage direct 
importation from countries east of the Cape, as 
well as to benefit American shipping, and was ap- 
plicable without regard to the regular duties im- 
posed for purposes of revenue, and even where 
the articles were otherwise entirely free of duty. 
Russell v. Williams, U.S.8. C., Dec. 18, 1882; 
5 Morr. Trans., 453. 


18. REVENUE LAW—IMPORT DUTIES—SALE OF Su- 
GAR IN BOND BY ASSIGNMENT. 
1. An imported of sugars entered them at the cus- 
tom-house by « ware-house entry, under section 
12 of the act of August 30, 1842 (6 U.S. Stat. at 
Large, 561), as amended by section 1 of the act of 
August 6, 1846 (9 Id. 58), and gave a bond, witha 
surety, conditioned that if the importer or his 
**assigns’’ should, within a specified time, with- 
draw them in the mode prescribed by. law from 
the warehouse, and pay to the collector a sum 
specified, ‘‘or the true amount, when ascertained, 
of the duties imposed’’ by law upon the sugars, 
the bond should be void. The statute required 
the goods to be kept subject to the order of the 
importer, ‘*upon payment of the proper dues,’’* 
to be ascertained on entry, *‘and to be secured by 
a bond’’ of the importer, with surety. After- 
wards the importer sold the sugars in bond, the 
purchaser agreeing to pay the duties as part of 
the purchase price, and gave to the purchaser a 
written authority to withdraw the sugars, on 
which they were withdrawn by the purchaser; 
but the full amount of the proper duties, which 
was less than the sum specified in the condition of 
the bond, was not paid. In a suit on the bond 
against the obligors, to recover the unpaid dues: 

. Held, that they were liable. 2. Although it was 
the usage of the trade to sell goods in bond, and 
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deliver them by an order for withdrawal, the pur- 
chaser paying the duties and withdrawing the 
goods, the obligors in the bond did not become 
merely sureties, with the goods as the primary se- 
curity for the duties, and they were not released 
because the officers of the United States unlawful- 
ly parted with the possession of the goods without 
exacting payment of the duties. 3. The negli- 
gence of the officers of the United States does not 
affect the liability of either the principal or the 
surety in a bond to the United States. Minturn v. 
United States, U. 8.8. C., Dec. 18, 1882; 5 Morr. 
Trans,, 460. . 


19. SERVICE OF PROCESS—ON FOREIGN CORPORA- 

TION. 

1. When service is made within the State upon an 
agent of a foreign corporation, it is essential, in 
order to support the jurisdiction of the court to 
render a personal judgment, that it should appear 
somewhere in the record that the corporation was 
engaged in business in the State. Service on an 
agent merely casually within the State, and not on 
business of the corporation, confers no jurisdic- 
tion over the corporation, 2. In such case, a cer- 
lificate of service by the proper officer would be 
prima facie evidence that the agent represented 
the corporation, subject, however, to rebuttal 
when the record is introduced in evidence in an- 
other State. St. Clair v. Cor, U. 8.8. C., Dee. 
18, 1882; 5 Morr. Trans., 418. 


20. SURETY—RELEASE BY EXTENSION—PLEADING. 
Where the fact of suretyship is not apparent on the 
face of the note, all the members appearing to be 
principals, an answer that the sureties were re- 
leased by an extension of time to the principal 
will not be good without an averment that the 
holder of the note had knowledge of the surety- 
ship. Thorp v. Parker, 8. C. Ind., Jan. 27, 1883. 


21. TAXATION—OF BONDS AND COUPONS OF A CorR- 

PORATION BY UNITED STATES. 

A tax imposed by authority of section 122 of the act 
of June 30, 1864, as amended by section 9 of the 
act of July 13, 1866, consisting of a percentage on 
the bonds and coupons of a corporation, whether 
held by citizens or aliens, the corporati n itself 
being required to pay the tax, upheld, on the au- 
thority of R. Co. v. Collector, 100 U. 8. 597. 
United States v. Erie R. Co., U. 8.8. C., Nov. 
27, 1882; 5 Morr. Trans., 429. . 








RECENT LEGAL LITERATURE. 


LEGAL MEDICINE. By Charles Meymott Tidy. 
M.B., F.C.S. Philadelphia, 1882: Henry C. 
Lea’s Son & Co. 

This volume, which is the first of an intended 
series, discusses the topics of Evidence [Prepara- 
tion of Expert Evidence], The Signs of Death, 
Identity, The Causes of Death, The Post Mortem, 
Sex, Monstrosities, Hermaphrodism, Expectation 
of Life, Presumption of Death and Survivorship, 
Heat and Cold, Burns, Lightning, Explosives, 
and Starvation. 

The work is in a clear, pointed style, and is of 
absorbing interest. The most striking peculiar- 
ity of the topic,to one not particularly familiar 
with it, is the. all-pervading uncertainty which 
runs through every division of it. Every advante 





in the science would seem to show us more and 
more forcibly, how easy it is to be mistaken. In 
a branch of science,which exists principally as an 
aid in the administration of criminal justice, it is 
of course mete and proper, that the utmost cau- 
tion should be ubserved; but we fancy that any 
greater degree of uncertainty in forensic medicine 
than is exhibited in the chapter of this work on 
the subject of blood and other stains, would ren- 
der it, as an auxiliary to the ends of justice, al- 
most useless. / 


~~» —-- _ — 


SUTHERLAND ON DAMAGES. A Treatise on the 
Law of Damages, Embraci: g an Elementary 
Exposition of the Law, and also its application 
to particular subjects of Contract and Tort. By 
J. G. Sutherland. Vols. I. and II. Chicago, 
Callaghan & Co. 

The Taw of Damages is an expanding and grow- 
ing topic of the law, and as long as the piocess of 
development continues, no treatise on the subject 
can be unwelecme to the profession. The vol- 
umes before us, which are two of an intended 
three, are well adapted to improve a naturally 
good opening for an exhaustive and minute work 
on the topie. The author, in his preface, claims 
for his work the merit of embodying, both an el- 
ementary and a minutely practical treatment, and 
after a careful examination of these volumes, 
we think his claim is not witheut foundation. 
The first of the three is a general treatise 
on the law of damages; the second and third treat 
of damages as applied to particular cases. The 
special topics treated in the second volume in- 
clude the law of damages as relating to Bonds 
and Penal Obligations, Notes and Bills, Vendor 
and Purchaser, Vendor and Vendee—Personal 
Property, Contracts for Services, Contracts for 
Particular Works, and Suretyship. The mechan- 
ical execution of the work is everything that could 
be desired ; the paper, press work and binding be- 
ing excellent. 








NOTES. 


——When a jury in Kentucky the other day 
returned a verdict of not guilty in the case of the 
Commonwealth against Henry Hobson, who had 
been indicted for stealing hogs, the jubilant dar- 
key gave vent to his delight in a series of the most 
extravagant antics. He shouted, ‘‘Glery! Bress 
de Lam’! and commenced the execution of a 
regular old Virginia breakdown. ‘The court's ad- 
monition had no effect whatever, and the two or 
three bailiffs who attempted to quiet him were 
scattered like leaves before an autumn gale. 
‘Officers,’ cried the exasperated judge, ‘lock 
that man up in jail thirty hours for contempt!” 
The combined executive force of the court suc- 
ceeded in capturing him at last. As he was 
marched out to the **Blue Eagle,”’ he turned his 
reproachful gaze courtward,remarking, ‘“‘Fo’ God, 
boss, I’se so tickled I couldn’t help it.’ 





